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I. Overview

Despite nearly three decades of litigation under the Employee Retirement
Income Security Act (ERISA), the proper standard of review to be applied by
trial courts remains a complicated and evolving issue. ERISA’s civil
enforcement provisions, contained in Section 502, provide a limited list of
exclusive remedies for aggrieved parties seeking relief under ERISA. Due to
a judicially imposed requirement that participants' exhaust all administrative
remedies before seeking relief in court, parties seeking recovery of benefits
under ERISA are forced to carefully jump through a series of hoops before
filing a lawsuit seeking relief under Section 502. Because every circuit that
has considered the question has held that no right to a jury trial exists in suits
to recover benefits,? a participant filing a lawsuit seeking relief under Section
502 is pursuing an appeal of a denied “administrative” claim before a trial
judge without a jury. As a result, many components of administrative and
appellate law are incorporated in a trial court’s review. (The topics of exhaustion
of remedies and right to a jury trial are addressed in Chapters 9 (Is Exhaustion
of Remedies Required?) and 15 (Is a Jury Trial Available?), respectively.)

ERISA is silent as to the standard of review to be employed by courts in
reviewing denial of benefits claims. In the years since ERISA’s passage in

'As used in this chapter, the term “participant” refers to any individual claimant making
a claim for benefits under ERISA. The terms “participant” and “beneficiary” refer to those
individuals employed by a company sponsoring a welfare benefit plan or who derivatively
participate in such a plan by virtue of what is typically a family relationship or a written
designation required by the plan, respectively. See ERISA §3(7), (8).

First Circuit: The First Circuit has not ruled on this issue, but district courts within the
circuit have held that no right to a jury trial exists under ERISA. Dudley Supermarket, Inc. v.
Transamerica Life Ins. & Annuity Co., 2002 U.S. Dist. LEXIS 4713 (D. Mass. Jan. 28, 2002);
Gentile v. John Hancock Mut. Life. Ins. Co., 951 F. Supp. 284 (D. Mass. 1997). In Recupero
v. New England Tel. & Tel. Co., 118 F.3d 820 (1st Cir. 1997), the court refused to submit the
case to a jury, refusing to resolve the issue of whether a jury trial is available in benefit cases.

Second Circuit: Connors v. Connecticut Gen. Life Ins. Co., 272 F.3d 127, 27 EB Cases
(BNA) 1014 (2d Cir. 2001); Sullivan v. LTV Aerospace & Def. Co., 82 F.3d 1251, 20 EB Cases
(BNA) 1161 (2d Cir. 1996).

Third Circuit: Sheet Metal Workers Local 19 v. Keystone Heating & Air Conditioning,
934 F.2d 35, 13 EB Cases (BNA) 2233 (3d Cir. 1991).

Fourth Circuit: Biggers v. Wittek Indus., 4 F.3d 291, 17 EB Cases (BNA) 1556 (4th Cir.
1993).

Fifth Circuit: Borst v. Chevron Corp., 36 F.3d 1308, 18 EB Cases (BNA) 2217 (5th Cir.
1994); Calamia v. Spivey, 632 F.2d 1235, 2 EB Cases (BNA) 1321 (5th Cir. 1980).

Sixth Circuit: Karr v. Central States, Southeast & Southwest Areas Pension Fund, 215
F.3d 1326, 25 EB Cases (BNA) 1263 n.20 (6th Cir. May 11, 2000) (unpublished table decision);
Bair v. General Motors Corp., 895 F.2d 1094 (6th Cir. 1990).

Seventh Circuit: Mathews v. Sears Pension Plan, 144 F.3d 461, 468, 22 EB Cases (BNA)
1193 (7th Cir. 1998); Wardle v. Central States, Southeast & Southwest Areas Pension Fund,
627 F.2d 820, 2 EB Cases (BNA) 1633 (7th Cir. 1980).

Eighth Circuit: Houghton v. SIPCO, Inc., 38 F.3d 953, 18 EB Cases (BNA) 2195 (8th
Cir. 1994).

Ninth Circuit: Thomas v. Oregon Fruit Prods., Co., 228 F.3d 991 (9th Cir. 2000); Blau
v. Del Monte Corp., 748 F.2d 1348, 5 EB Cases (BNA) 2744 (9th Cir. 1984).

Tenth Circuit: Adams v. Cyprus Amax Minerals Co., 149 F.3d 1156, 22 EB Cases (BNA)
1493 (10th Cir. 1998); Zimmerman v. Sloss Equip., Inc., 72 F.3d 822 (10th Cir. 1995).

Eleventh Circuit: Hunt v. Hawthorne Assocs., 119 F.3d 888, 21 EB Cases (BNA) 1625
(11th Cir. 1997); Blake v. Union Mutual Stock Life Ins. Co. of Am., 906 F.2d 1525 (11th
Cir. 1990).
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1974, courts have wrestled with the proper standards to apply to these claims.
Although early cases generally followed an appellate standard known as “arbi-
trary and capricious,” the U.S. Supreme Court’s 1989 decision in Firestone
Tire & Rubber Co. v. Bruch® articulated a standard that both changed the existing
standard of review and created new questions for lower courts to address.

In Firestone, the Supreme Court clearly stated that the terms of the ERISA
plan in question control the type of standard to be applied by a trial court in
its review of an ERISA plan administrator’s decision. As a starting point,
administrator’s decisions are reviewed de novo by the courts. However, those
plans that grant their administrator the discretion to interpret the plan’s terms
and its application to particular claims will be reviewed under a more deferential
“abuse of discretion™ standard of review. Administrators that are granted discre-
tion, but operate under a conflict of interest (such as an insurer paying benefits
from its own assets), are subject to a similar standard that affords them less
deference due to their conflict. In the years since Firestone, the spectrum of
analysis from de novo review to abuse of discretion review has been widely
explored by the lower courts, and distinct methods of analysis have developed.

II. Standard of Review in Benefit Denial Cases
A. The Seminal Case: Firestone Tire & Rubber Co. v. Bruch

1. Standard of Review Before Firestone

ERISA itself provides no direction to the courts on the standard of review
to be applied to benefit claims. Until the U.S. Supreme Court’s 1989 decision
in Firestone Tire & Rubber Co. v. Bruch,’ courts generally handled ERISA
claims using an “arbitrary and capricious” standard of review.® This standard
had slight variations from circuit to circuit, but it generally involved the district
court refraining from overturning the decision of a plan administrator in the
absence of some compelling reason to do so. To use common ERISA parlance,

3489 U.S. 101, 10 EB Cases (BNA) 1873 (1989).

*When reading case law, one may often see courts refer to the “arbitrary and capricious”
and “abuse of discretion” standards of review. Many of the circuits have used the phrases
“arbitrary and capricious” and “abuse of discretion” interchangeably in the context of ERISA
benefit claims. See, e.g., Hunt, 119 F.3d at 912; Chambers v. Family Health Plan Corp., 100
F.3d 818, 825 n.1, 28 EB Cases (BNA) 1369 (10th Cir. 1996); Canseco v. Construction Laborers
Pension Trust, 93 F.3d 600, 605, 20 EB Cases (BNA) 1710 (9th Cir. 1996) (“[w]e have equated
the abuse of discretion standard with ‘arbitrary and capricious’ review”); Cox v. Mid-America
Dairymen, Inc., 965 F.2d 569, 572 n.3 (8th Cir. 1992); Wildbur v. ARCO Chem. Co., 974 F.2d
631,635n.7, 16 EB Cases (BNA) 1251 (5th Cir. 1992) (noting only a “semantic, not a substantive,
difference” between the two terms). For consistency, “abuse of discretion” shall be used to
describe the applicable standard of review in this chapter, except where cases are quoted.

489 U.S. 101.

8See id. at 109. Much like claims coming before trial courts from many types of federal
(and even state) administrative law claims, district courts apply a high degree of deference to
the claims decisions made by ERISA plan administrators. To some extent this varied from circuit
to circuit pre-Firestone. Because the varying methods of analysis were changed dramatically by
the U.S. Supreme Court in Firestone, they will not be discussed at length here. For a detailed
analysis of the arbitrary and capricious standard as it was applied before Firestone, see George
Flint, ERISA: The Arbitrary and Capricious Rule, 39 CaTH. U. L. REv. 133 (1989).
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courts accorded administrative decisions with a high degree of deference no
matter what authority the administrator had for acting in the manner it did.

2. The Impact of Firestone

Reiterating its previous reliance on the common law of trusts, the U.S.
Supreme Court in Firestone stated,

Although it is a “comprehensive and reticulated statute,” ERISA does not set out
the appropriate standard of review for actions under § [502](a)(1)(B) challenging
benefit eligibility determinations. To fill this gap, federal courts have adopted the
arbitrary and capricious standard developed under 61 Stat. 157,29 U.S.C. § 186(c),
a provision of the Labor Management Relations Act, 1947 (LMRA). In light of
Congress’ general intent to incorporate much of LMRA fiduciary law into ERISA,
and because ERISA, like the LMRA, imposes a duty of loyalty on fiduciaries
and plan administrators, Firestone argues that the LMRA arbitrary and capricious
standard should apply to ERISA actions. A comparison of the LMRA and ERISA,
however, shows that the wholesale importation of the arbitrary and capricious
standard into ERISA is unwarranted.’

Using this as a framework, the Court evaluated a participant’s rights before
ERISA’s enactment and noted that “courts construe terms in trust agreements
without deferring to either party’s interpretation.”® The Court quoted Scort
on Trusts:

The extent of the duties and powers of a trustee are determined by the rules of
law that are applicable to the situation, and not the rules that the trustee or his
attorney believes to be applicable, and by the terms of the trust as the court may
interpret them, and not as they may be interpreted by the trustee himself or by
his attorney.’

Noting that “[a] trustee who is in doubt as to the interpretation of the instrument
can protect himself by obtaining instructions from the court,”'* the Supreme
Court stated that the “terms of trusts created by written instruments are ‘deter-
mined by the provisions of the instrument as interpreted in light of all the
circumstances and such other evidence of the intention of the settlor with
respect to the trust is not inadmissible.” ”'" The Court clarified that

The trust law de novo standard of review is consistent with the judicial interpreta-
tion of employee benefit plans prior to the enactment of ERISA. Actions challeng-
ing an employer’s denial of benefits before the enactment of ERISA were governed
by principles of contract law. If the plan did not give the employer or administrator
discretionary or final authority to construe uncertain terms, the court reviewed
the employee’s claim as it would have any other contract claim—by looking to
the terms of the plan and other manifestations of the parties’ intent."

7489 U.S. at 108 (citations omitted).

81d. at 112.

?Id. (quoting 3 AUSTIN WAKEMAN ScOTT & WILLIAM F. FRATCHER, THE LAW OF TRUSTS
§201, at 221 (4th ed. 1988) (emphasis added)).

7d. (citing G. BOGERT & G. BOGERT, LAW OF TRUSTS & TRUSTEES §559, at 173-81 (2d
rev. ed. 1980); RESTATEMENT (SECOND) OF TrUsTS §201, cmt. b (1959)). See also United States
v. Mason, 412 U.S. 391, 399 (1973).

"Id. (quoting RESTATEMENT (SECOND) OF TRUSTS §4, cmt. d (1959)).

2]d. at 112—13 (citations omitted).



Ch. 17 I.LB.  What Is the Appropriate Standard of Review? 353

Noting that Congress enacted ERISA “to promote the interests of employees
and their beneficiaries in employee benefit plans”'* and “to protect contractually
defined benefits,”"* the Court relied on the actual terms of the plan document
that was the subject of the case to reach its ultimate conclusion.

Specifically, Firestone held that an ERISA plan administrator’s decision
will be reviewed using a de novo standard of review, unless the plan document
grants that administrator discretion to interpret the plan and eligibility for
benefits. The Court also held that any conflict of interest experienced by the
administrator of the plan must be considered in the analysis. In the Court’s
words,

As this case aptly demonstrates, the validity of a claim to benefits under an ERISA
plan is likely to turn on the interpretation of terms in the plan at issue. Consistent
with established principles of trust law, we hold that a denial of benefits challenged
under § [502](a)(1)(B) is to be reviewed under a de novo standard unless the
benefit plan gives the administrator or fiduciary discretionary authority to deter-
mine eligibility for benefits or to construe the terms of the plan. Because we do
not rest our decision on the concern for impartiality that guided the Court of
Appeals, we need not distinguish between types of plans or focus on the motiva-
tions of plan administrators and fiduciaries. Thus, for purposes of actions under
§ [502](a)(1)(B), the de novo standard of review applies regardless of whether
the plan at issue is funded or unfunded and regardless of whether the administrator
or fiduciary is operating under a possible or actual conflict of interest. Of course,
if a benefit plan gives discretion to an administrator or fiduciary who is operating
under a conflict of interest, that conflict must be weighed as a “facto[r] in determin-
ing whether there is an abuse of discretion.”'

The Firestone decision caused a sea change in ERISA benefit litigation
and marked an increased number of appellate decisions analyzing the standard
of review applicable to benefit claims.'® At least one commentator predicted that
the U.S. Supreme Court’s decision would lead to a flurry of plan amendments
empowering plan administrators with the discretionary authority contemplated
in Firestone,"” a projection that has proved accurate.'® Because the federal courts
are charged with developing a “federal common law of rights and obligations
under ERISA-regulated plans,”” a growing body of case law has developed
following in Firestone’s wake.

B. Plan Language Required to Trigger Abuse of Discretion Review

Since Firestone, lower courts have struggled to determine what plan lan-
guage grants discretion to the administrator, thus entitling it to the lessened

BId. at 113 (quoting Shaw v. Delta Airlines, Inc., 463 U.S. 85, 90, 4 EB Cases (BNA)
1593 (1983)).

"“1d. (quoting Massachusetts Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 148, 6 EB Cases
(BNA) 1733 (1985)).

5]d. at 115 (quoting RESTATEMENT (SECOND) OF TRUSTS §187, cmt. d (1959)).

1°See generally Mark Ostrich, ERISA Litigation: What to Do About Standard of Review?,
38 LA. B.J. 327 (1991).

"John H. Langbein, The Supreme Court Flunks Trusts, 1990 S. Ct. REv. 207 (also
criticizing the Firestone decision as lacking a basis in the common law of trusts).

8See Pinto v. Reliance Standard Ins. Co., 214 F.3d 377, 383 n.2, 24 EB Cases (BNA)
1897 (3d Cir. 2000).

Y Firestone, 489 U.S. at 110.
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scrutiny and higher deference of the abuse of discretion standard of review.
In Firestone, the U.S. Supreme Court concluded that an administrator had
discretion where it was “given the power” or had “final authority” to construe
doubtful or disputed terms.”® However, the permutations of language found in
various plans and their insuring documents seem to be as numerous as stars
in the sky, and courts have considered several variations on this theme with
often conflicting results.”!

2Id. at 112-13.

U First Circuit: Doe v. Travelers Ins., 167 F.3d 53, 56, 22 EB Cases (BNA) 2433 (Ist
Cir. 1999) (plan language stating that administrator “determines, in its discretion, if a service
or supply is medically necessary” is subject to abuse of discretion review).

Second Circuit: Jordan v. Retirement Comm. of Rensselaer Polytechnic Inst., 46 F.3d
1264, 18 EB Cases (BNA) 2809 (2d Cir. 1995) (no magic language required); Pagan v. NYNEX
Pension Plan, 52 F.3d 438, 441, 28 EB Cases (BNA) 1104 (2d Cir. 1995) (the words “shall
determine conclusively” and “when Prudential decides” conferred discretion).

Third Circuit: DeWitt v. Penn-Del Directory Corp., 106 F.3d 514, 520-21, 20 EB Cases
(BNA) 2603 (3d Cir. 1997) (plan giving administrator the power “to construe or interpret the
provision of the Plan” was sufficient discretionary authority to subject administrator’s decisions
to abuse of discretion review); Heasley v. Belden & Blake Corp., 2 F.3d 1249, 1254, 16 EB
Cases (BNA) 2649 (3d Cir. 1993) (language allowing the administrator to “evaluate the proposed
admission for certification of medical necessity and appropriateness under the terms of the Master
Group Policy” was insufficient to confer discretionary authority on administrator).

Fourth Circuit: Bailey v. Blue Cross & Blue Shield of Va., 67 F.3d 53, 19 EB Cases
(BNA) 2023 (4th Cir. 1995) (administrator given “sole discretion” entitled to abuse of discretion
standard of review).

Fifth Circuit: Dowden v. Blue Cross & Blue Shield of Tex., Inc., 126 F.3d 641, 644 (5th
Cir. 1997) (discretionary review where plan granted administrator “the exclusive and conclusive
authority to determine coverage and benefits, and to interpret provisions of the plan, including
whether treatment is medically necessary”); Abraham v. Exxon Corp., 85 F.3d 1126, 1131, 20
EB Cases (BNA) 1353 (5th Cir. 1996) (“plan vests the administrator with ‘discretionary and
final authority to determine eligibility . .. [and] to interpret this ... Plan.” When a plan vests
such discretionary authority in an administrator, we review his decisions for abuse of discretion.”);
Chevron Chem. Co. v. Oil, Chem. & Atomic Workers Local 4-447, 47 F.3d 139, 143, 19 EB
Cases (BNA) 1362 (5th Cir. 1995) (language reading “the authority to control and manage the
administration and operation of the Plan” and authorizing the administrator to “make such rules,
regulations, [and] interpretations ... and [to] take such other action ... as [he] may deem
appropriate” grants discretion).

Sixth Circuit: Moos v. Square D Co., 72 F.3d 39, 41, 19 EB Cases (BNA) 2303 (6th
Cir. 1995) (express grant of discretion); Perry v. United Food & Commercial Workers Dist.
Unions 405 & 442 Trust Funds, 64 F.3d 238, 242, 19 EB Cases (BNA) 2202 (6th Cir. 1995)
(“Fund’s Plan Document grants trustees ‘discretionary authority to determine eligibility for
benefits under the Plan to determine the level of and the type of benefits provided by the Plan,
and to construe the terms of the Plan.” Thus, the district court properly reviewed the trustees’
denial of coverage under the arbitrary and capricious standard.”).

Seventh Circuit: Herzberger v. Standard Ins. Co., 205 F.3d 327, 331, 24 EB Cases (BNA)
1083 (7th Cir. 2000) (“satisfactory proof” language did not confer discretion; court suggested
preferred language for plans to use to confer discretion); Mers v. Marriott Int’l Group Accidental
Death & Dismemberment Plan, 144 F.3d 1014, 22 EB Cases (BNA) 1172 (7th Cir. 1998);
Chojnacki v. Georgia-Pacific Corp., 108 F.3d 810, 814-15, 28 EB Cases (BNA) 1267 (7th Cir.
1997) (discretionary authority established where officer of corporation was “responsible for
interpretations of this Plan”); Patterson v. Caterpillar, Inc., 70 F.3d 503, 505, 19 EB Cases
(BNA) 2222 (7th Cir. 1995) (if benefits payable “only upon receipt by the Insurance Carrier or
Company of such notice and such due proof, as shall be from time to time required, of such
disability” per plan, then discretion was conferred by plan language).

Eighth Circuit: Hutchins v. Champion Int’l Corp., 110 F.3d 1341, 1344 (8th Cir. 1997)
(sole, absolute, and uncontrolled discretionary language; abuse of discretion standard of review
applied); Cash v. Wal-Mart Group Health Plan, 107 F.3d 637, 641 n.3 (8th Cir. 1997) (discretion-
ary review where plan language clearly stated “discretionary authority to resolve all questions
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Although no “magic language”” is required, it is indisputable that the

most direct and succinct language generally results in a grant of discretion. In
Bailey v. Blue Cross & Blue Shield of Virginia,” the Fourth Circuit accorded
discretionary review to a plan whose language permitted an administrator to
make decisions in its “sole discretion.” Similarly, the abuse of discretion stan-
dard of review was applied where a plan provided the administrator the “exclu-
sive right and discretion” to interpret the plan® and where a plan gave “sole,
absolute, and final discretion to determine eligibility for benefits and to resolve
any factual issues relevant to benefit eligibility or benefit enrollment” to the
administrator.”

Less precise language that does not involve the use of the term “discretion”
but clearly shows that the administrator has decision-making authority over
plan interpretation and benefits eligibility has also been held to confer discretion.
Language giving the administrator the power to “construe and interpret” the
plan or giving the administrator control over “interpretation of plan provisions”
has been held to confer discretion in four circuits® and in many district courts.
Similarly, the Eighth Circuit has held that a plan that provided that the adminis-
trator “shall be solely responsible for the administration and interpretation” of
the plan conferred discretion.”” In Walker v. Wal-Mart Stores,” the Fifth Circuit

concerning the administration, interpretation or application of the plans”); Kennedy v. Georgia-
Pacific Corp., 31 F.3d 606, 609, 18 EB Cases (BNA) 1593 (8th Cir. 1994) (language giving
administrator sole “responsible for the administration and interpretation of this plan” granted
discretion).

Ninth Circuit: Kearney v. Standard Ins. Co., 175 F.3d 1084, 1089, 23 EB Cases (BNA)
1177 (9th Cir. 1999) (en banc) (insurance policy requiring satisfactory written proof did not
contain requisite language to confer discretion).

Tenth Circuit: Dycus v. Pension Benefit Guar. Corp., 133 F.3d 1367, 21 EB Cases (BNA)
2505 (10th Cir. 1998) (where plan provides administrator with authority to “decide all questions
concerning the application or interpretation of the provisions of the plan,” abuse of discretion
review is proper).

Eleventh Circuit: HCA Health Servs. of Ga., Inc. v. Employers Health Ins. Co., 240 F.3d
982,995 (11th Cir. 2001) (plan language that “administrator . . . shall have discretionary authority
to 1) interpret policy provisions, 2) make decisions regarding eligibility for coverage and benefits,
and 3) resolve factual questions relating to coverage benefits” was subject to abuse of discre-
tion review).

D.C. Circuit: Block v. Pitney Bowes, Inc., 952 F.2d 1450, 1452-54, 21 EB Cases (BNA)
1984 (D.C. Cir. 1991) (language giving administrator the power “to interpret and construe the
Plan, [and] to determine all questions of eligibility and the status and rights of Participants” was
subject to abuse of discretion review).

2 Jordan, 46 F.3d 1264; Block, 952 F.2d at 1454-53.

367 F.3d 53, 19 EB Cases (BNA) 2023 (4th Cir. 1995).

*Birdsell v. United Parcel Serv. of Am., Inc., 903 F. Supp. 1338 (E.D. Mo. 1995), aff’d,
94 F.3d 1130 (8th Cir. 1996).

Mers v. Marriott Int’l Group Accidental Death & Dismemberment Plan, 144 F.3d 1014,
1020, 22 EB Cases (BNA) 1172 (7th Cir. 1998).

%Second Circuit: Miller v. United Welfare Fund, 72 F.3d 1066, 19 EB Cases (BNA)
2378 (2d Cir. 1995).

Sixth Circuit: Perry v. United Food & Commercial Workers Dist. Unions 405 & 442
Trust Funds, 64 F.3d 238, 19 EB Cases (BNA) 2202 (6th Cir. 1995).

Seventh Circuit: Patterson v. Caterpillar, Inc., 70 F.3d 503, 19 EB Cases (BNA) 2222
(7th Cir. 1995).

Eighth Circuit: Donaho v. FMC Corp., 74 F.3d 894, 19 EB Cases (BNA) 2537 (8th
Cir. 1996).

"Kennedy v. Georgia-Pacific Corp., 31 F.3d 606, 18 EB Cases (BNA) 1593 (8th Cir. 1994).

%159 F.3d 938, 22 EB Cases (BNA) 2150 (5th Cir. 1998).
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held that a plan document that provided “discretionary authority to determine
eligibility for benefits or to construe terms of the plan” clearly conferred
discretion.”

However, other instances where the term ‘“‘discretion” was not used and
the administrator’s power was only described have been held not to grant
discretion to the administrator. For instance, an administrator vested with the
power to make “conclusive” decisions was held not to be entitled to discretionary
review by the Sixth Circuit. Similarly, the Eleventh Circuit has held that a
plan giving the administrator the power to make benefit eligibility decisions
“according to the terms of the plan” is not entitled to abuse of discretion
review.”! Courts have often drawn a distinction between plan language that
grants discretion and that which simply describes the administrator’s responsi-
bilities or duties.*

A frequent issue involves common provisions in insurance policies that
only require insured participants to submit “due proof of loss” or “satisfactory
written proof” to the insurer/administrator. The question arises whether these
“proof of loss” provisions confer discretion in the absence of a clear statement
granting discretion to the administrator. In Kearney v. Standard Insurance
Co.,* the Ninth Circuit rejected the notion that this alone bestows discretion
on the administrator. Reasoning that the burden of proof is on the administrator
to demonstrate that the plan unambiguously vested discretion in the administra-
tor, the Ninth Circuit found that “satisfactory proof” language is susceptible
to multiple interpretations (i.e., is ambiguous) and applied de novo review.*
Since Kearney, the Ninth Circuit also decided Sandy v. Reliance Standard Life
Insurance Co.,* in which the relevant language required the participant to
submit “satisfactory proof of total disability to the Plan Administrator.”* The
court held this language to be insufficient to confer discretion, stating that a
plan will not “sufficiently confer discretion sufficient to invoke review for
abuse of discretion just because it includes a discretionary element; rather, the
power to apply that element must be ‘unambiguously retained.” ”

In 1990, the Seventh Circuit changed its view of similar provisions in
Herzberger v. Standard Insurance Co.,* rejecting discretionary review for the
decisions of two plan administrators where the administrators were vested with
the following powers: (1) “[the administrator] will pay the benefit upon receipt
of satisfactory written proof that you have become disabled” and (2) “ ‘Total

?Id. at 939.

OWulf v. Quantum Chem. Corp., 26 F.3d 1368, 18 EB Cases (BNA) 1449 (6th Cir. 1994).

S'Kirwan v. Marriott Corp., 10 F.3d 784, 17 EB Cases (BNA) 1894 (11th Cir. 1994) .

%28ee, e.g., O’Neil v. Retirement Plan for Salaried Employees of RKO Gen., Inc., 37 F.3d
55 (2d Cir. 1994).

33175 F.3d 1084, 23 EB Cases (BNA) 1177 (1999).

¥1d. at 1090. See also Thomas v. Oregon Fruit Prods., Co., 228 F.3d 991 (9th Cir. 2000)
(same holding, relying on Kearney); Kinstler v. First Reliance Standard Life Ins. Co., 191 F.3d
243, 23 EB Cases (BNA) 1581 (2d Cir. 1999) (reaching same conclusion).

35222 F.3d 1202, 25 EB Cases (BNA) 1406 (9th Cir. 2000).

6]d. at 1203.

1d. at 1203-04.

3205 F.3d 327, 24 EB Cases (BNA) 1083 (7th Cir. 2000).
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Disability’ exists when [the administrator] determines that all of these conditions
are met.”¥
In its decision, the Seventh Circuit stated,

An ERISA plan is a contract, and the meaning of a contract is ordinarily decided
by the court, rather than by a party to the contract, let alone the party that drafted
it. It is true that the courts treat an ERISA plan as a special kind of contract, in
order to confer greater protection on one of the parties, namely the participant
or beneficiary, than on the other, the plan administrator (they do this by invoking
their understanding of trust law); and obviously this particular weighting favors,
in doubtful cases, a presumption of full judicial review at the behest of the favored
party. The [Firestone] case makes plenary review the default rule, that is, the
rule to govern when the plan documents contain no indication of the scope of
judicial review; and it is a natural and modest extension of [Firestone], or perhaps
merely a spelling out of an implication of it, to construe uncertain language
concerning the scope of judicial review as favoring plenary review as well.*

To aid trustees and their attorneys, the Seventh Circuit offered “safe-
harbor” language that confers discretionary authority on a plan administrator:
“Benefits under this plan will be paid only if the plan administrator decides in
his discretion that the applicant is entitled to them.”*" The court noted that
“[a]ln ERISA plan that contains such language will not be open to being
characterized as entitling the applicant for benefits to plenary judicial review
of a decision turning him down. Equally clearly, the presumption of plenary
review is not rebutted by the plan’s stating merely that benefits will be paid
only if the plan administrator determines they are due, or only if the applicant
submits satisfactory proof of his entitlement to them.*

This decision is significant because the Seventh Circuit clearly suggested
“safe harbor” language that a plan can follow and the court plainly recognized
that the grant of discretion must be understandable to the participants who are
benefitting from the plan. The court explained,

An ERISA plan can likewise specify that the administrator has discretion in
interpreting or applying it (and we’re about to suggest language to make such
specification plain and unequivocal), but the conferral of discretion is not to be
assumed. Especially not when we consider the importance of the fringe benefits
covered by ERISA plans to modern employees. An employee’s decision with
regard to the purchase of medical insurance and the provision of resources for
retirement will often depend critically on his understanding of his rights under
his employer’s ERISA plan. The very existence of “rights” under such plans
depends on the degree of discretion lodged in the administrator. The broader that
discretion, the less solid an entitlement the employee has and the more important
it may be to him, therefore, to supplement his ERISA plan with other forms of
insurance. In these circumstances, the employer should have to make clear whether
a plan confers solid rights or merely the “right” to appeal to the discretion of the
plan’s administrator.”

Ultimately, the court recognized that requiring “proof” or including plan lan-
guage that authorizes the plan administrator to pay only benefits due under the

¥Id. at 329.

“Id. at 330 (citations omitted).

“]d.

2Id. at 331.

#1d. (quoting John H. Langbein, The Supreme Court Flunks Trusts, 1990 Sup. CT. REV.
207, 223-26).
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plan was nothing more than a “truism” that would vest discretionary authority in
the administrator in nearly any case.* The Eighth Circuit followed Herzberger’s
reasoning in Walke v. Group Long Term Disability Insurance® and recognized
that “it is relatively easy” for a plan’s terms to clearly confer discretion on the
administrator.*

However, the Sixth Circuit in Yeager v. Reliance Standard Insurance Co.”’
reached the opposite conclusion, holding that “satisfactory proof” language
conferred discretion on the administrator.”® The rationale stated in Yeager was
that an administrator determining whether proof is satisfactory must by defini-
tion exercise its discretion in making this subjective determination.* The Fourth
Circuit used similar reasoning in Wilcox v. Reliance Standard Life Insurance
Co.” in concluding that “[o]nly the most tortured reading” of this type of
language would avoid a grant of discretion.’! These cases demonstrate the
divergence of views among the different circuits on one type of language found
in ERISA plans. The determination in any particular case will turn on the specific
language of the plan and the circuit in which the analysis is being conducted.

It is significant to note that the fiduciary that is provided discretionary
authority by the terms of the plan must be the entity or person that actually
exercises that discretion in order for discretionary review to attach.’ This issue
arises when an entity not named in the plan takes action on behalf of the plan
or where a named entity fails to take an action required by the plan. Reasoning
that the failure of the designated fiduciary to exercise discretion leaves the
court with no proper determination to which it can defer, the Ninth Circuit
held in Nelson v. EG&G Energy Measurements Group> that the de novo
standard of review must be applied in such a case. Similarly, an entity that
has not been conferred discretion under the terms of the plan cannot make
a determination that is entitled to discretionary review because it lacks the

*Id. at 332; cf. Ramsey v. Hercules, Inc., 77 F.3d 199 (7th Cir. 1996).

#256 F.3d 835, 26 EB Cases (BNA) 1563 (8th Cir. 2001).

®Id. at 840.

4188 F.3d 376, 28 EB Cases (BNA) 1213 (6th Cir. 1996).

®Id. at 381.

YId.

0175 F.3d 1018, 1999 U.S. App. Lexis 5027 (4th Cir. Mar. 23, 1999) (unpublished
table decision).

'Wilcox, 1999 U.S. App. Lexis 5027, at *7.

“First Circuit: Rodriguez-Abreu v. Chase Manhattan Bank, 986 F.2d 580, 584, 16 EB
Cases (BNA) 1705 (1st Cir. 1993) (de novo review applied when benefit decision made by
unauthorized entity).

Second Circuit: Sharkey v. Ultramar Energy Ltd., 70 F.3d 226, 229, 19 EB Cases (BNA)
2590 (2d Cir. 1995) (holding that a federal court reviews de novo a decision to revoke benefits
when that decision is made by an unauthorized body).

Sixth Circuit: Sanford v. Harvard Indus., 262 F.3d 590, 597, 26 EB Cases (BNA) 2071
(6th Cir. 2001) (decision to revoke benefits was made by unauthorized entity, not board named
in plan; therefore, no discretion).

Ninth Circuit: Wilborn v. American Express, 1 Fed. Appx. 731, 2001 WL 38427 (9th
Cir. Nov. 17, 2001) (unpublished table decision) (administrator operating under mistaken belief
that it lacked power to reverse earlier decision and which failed to act and exercise its discretion
was not entitled to discretion); Nelson v. EG&G Energy Measurements Group, 37 F.3d 1384,
1388-89, 18 EB Cases (BNA) 2419 (9th Cir. 1994) (no action taken by committee empowered
to do so by plan).

$37 F.3d 1384, 1389, 18 EB Cases (BNA) 2419 (9th Cir. 1994).
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fundamental discretion required under Firestone and failure to follow plan
procedures denies the participant with a full and fair review.>

C. De Novo Review

Where the plan’s terms do not grant the administrator discretion to interpret
plan terms or make claim determinations, a de novo standard of review is
employed.” In the context of a trial court’s review of a plan administrator’s
decision, the process that makes up a de novo review is still subject to debate
among the circuits. In Firestone Tire & Rubber Co. v. Bruch, the U.S. Supreme
Court directed courts to review a benefit claim like “any other contract claim—
by looking to the terms of the plan and other manifestations of the parties’
intent.”> The circuits remain divided on whether this type of review is a fresh
look at the administrative record before the administrator at the time the final
decision was made or an evidentiary proceeding in which new evidence is
taken through witnesses on all issues relevant to the determination.”’

*Sanford, 262 F.3d at 597.

SFirestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 10 EB Cases (BNA) 1873 (1989)
(“We hold that a denial of benefits challenged . . . is to be reviewed under a de novo standard
unless the benefit plan gives the administrator or fiduciary authority to determine eligibility for
benefits or to construe the terms of the plan.”). “De novo” review is also referred to as “plenary
review” by some courts. See, e.g., Herzberger v. Standard Ins. Co., 205 F.3d 327, 331, 24 EB
Cases (BNA) 1083 (7th Cir. 2000).

%489 U.S. at 112-13.

’Second Circuit: DeFelice v. American Int’l Life Assurance Co. of N.Y., 112 F.3d 61,
28 EB Cases (BNA) 1133 (2d Cir. 1997) (evidence limited to administrative record absent good
cause); cf. Masella v. Blue Cross & Blue Shield, Inc., 936 F.2d 98 (2d Cir. 1991) (allowing
expert testimony on complex medical issue addressing plan interpretation and distinguishing
that evidence from historical facts, which would not be admissible).

Third Circuit: Luby v. Teamsters Health, Welfare & Pension Trust Funds, 944 F.2d 1176,
14 EB Cases (BNA) 1477 (3d Cir. 1991) (evidence outside of administrative record allowed).

Fourth Circuit: Sheppard & Enoch Pratt Hosp., Inc. v. Travelers Ins. Co., 32 F.3d 120,
124, 18 EB Cases (BNA) 2297 (4th Cir. 1994) (administrator had “exclusive right to interpret
the provisions of the plan,” and certification by beneficiary’s physician did not automatically
entitle beneficiary to coverage as approval of plan was still necessary); Quesinberry v. Life Ins.
Co. of N. Am., 987 F.2d 1017, 16 EB Cases (BNA) 2625 (4th Cir. 1993) (evidence outside of
record permitted upon good cause showing in certain limited circumstances).

Sixth Circuit: Miller v. Metropolitan Life Ins. Co., 925 F.2d 979 (6th Cir. 1991) (evidence
limited to administrative record).

Seventh Circuit: Petrilli v. Drechsel, 910 F.2d 1441, 12 EB Cases (BNA) 2641 (7th Cir.
1990) (allowing expert testimony addressing plan interpretation and distinguishing that evidence
from historical facts, which would not be admissible).

Eighth Circuit: Ravenscraft v. Hy-Vee Employee Benefit Plan, 85 F.3d 398, 20 EB Cases
(BNA) 1501 (8th Cir. 1996) (must consider all evidence available, not just administrative record);
cf. Davidson v. Prudential Ins. Co., 953 F.2d 1093 (8th Cir. 1992) (rejecting evidence not before
the administrator at the time of denial).

Ninth Circuit: Walker v. American Home Shield Long Term Disability Plan, 180 F.3d
1065, 1070-71, 23 EB Cases (BNA) 1219 (9th Cir. 1999) (medical expert appointed by court
“to help evaluate medical evidence”; it is within trial judge’s discretion to consider expert
testimony beyond the record and to appoint experts sua sponte); Mongeluzo v. Baxter Travenol
Long Term Disability Plan, 46 F.3d 938, 944, 18 EB Cases (BNA) 2771 (9th Cir. 1995)
(recognizing that additional evidence may be needed to assist trial court and permitting the trial
court within its discretion to consider new evidence outside the administrative record).

Eleventh Circuit: Kirwan v. Marriott Corp., 10 F.3d 784, 789, 17 EB Cases (BNA) 1894
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Many circuits have reasoned that the record is limited to those records
considered by the administrator absent exceptional circumstances. For example,
the Second Circuit, in DeFelice v. American International Life Assurance Co.
of New York,® held that “where the district court reviews an administrative
decision under a plan that does not grant such discretion, the review is de novo
and is limited to the record in front of the claims administrator unless the
district court finds good cause to consider additional evidence.”® Generally,
this rationale stems from the argument that ERISA was created to facilitate
quicker and less expensive claim resolution, and where administrative proce-
dures are followed, litigants present a well-developed record to the court.®

In Mongeluzo v. Baxter Travenol Long Term Disability Plan,®" the Ninth
Circuit held that “new evidence may be considered under certain circumstances
to enable the full exercise of informed and independent judgment” by the
district judge as a matter of discretion in a de novo review case.®* In doing so,
the court aligned itself with the Third, Fourth, Seventh, Eighth, and Elev-
enth Circuits.®

An exhaustive survey of the law on this point may be found in Quesinberry
v. Life Insurance Co. of North America,%* a Fourth Circuit decision. After giving
lengthy consideration to the arguments for and against exclusion of additional
evidence, the court concluded,

that courts conducting de novo review of ERISA benefits claims should review
only the evidentiary record that was presented to the plan administrator or trustee
except where the district court finds that additional evidence is necessary for
resolution of the benefit claim. Exceptional circumstances that may warrant an

(11th Cir. 1994) (district court is not limited to facts before the administrator at the time the
benefit determination was made); Moon v. American Home Assurance Co., 888 F.2d 86, 89,
12 EB Cases (BNA) 1370 (11th Cir. 1989) (evidence outside the administrative record permitted).

%112 F.3d 61, 28 EB Cases (BNA) 1133 (2d Cir. 1997).

¥1d. at 66-67; see also Kearney v. Standard Ins. Co., 175 F.3d 1084, 23 EB Cases (BNA)
1177 (9th Cir. 1999) (en banc); Donatelli v. Home Ins. Co., 992 F.2d. 763, 16 EB Cases (BNA)
1783 (8th Cir. 1993).

O See, e.g., Perry v. Simplicity Eng’g, 900 F.2d 963, 966, 12 EB Cases (BNA) 1374 (6th
Cir. 1990) (citing 2 S. CHILDRESS & M. DAvIS, STANDARDS OF REVIEW §15.2 (1986)).

%146 F.3d 938, 18 EB Cases (BNA) 2771 (9th Cir. 1995).

©2]d. at 943.

Third Circuit: Luby v. Teamsters Health, Welfare & Pension Trust Funds, 944 F.2d 1176,
14 EB Cases (BNA) 1477 (3d Cir. 1991) (evidence outside of administrative record allowed).

Fourth Circuit: Quesinberry v. Life Ins. Co. of N. Am., 987 F.2d 1017, 16 EB Cases
(BNA) 2625 (4th Cir. 1993) (evidence outside of record permitted on good cause showing in
certain limited circumstances).

Seventh Circuit: Petrilli v. Drechsel, 910 F.2d 1441, 12 EB Cases (BNA) 2641 (7th Cir.
1990) (allowing expert testimony addressing plan interpretation and distinguishing that evidence
from historical facts, which would not be admissible).

Eighth Circuit: Ravenscraft v. Hy-Vee Employee Benefit Plan, 85 F.3d 398, 20 EB Cases
(BNA) 1501 (8th Cir. 1996) (must consider all evidence available, not just administrative record);
¢f. Davidson v. Prudential Ins. Co., 953 F.2d 1093 (8th Cir. 1992) (rejecting evidence not before
the administrator at the time of denial).

Eleventh Circuit: Kirwan v. Marriott Corp., 10 F.3d 784, 789, 17 EB Cases (BNA) 1894
(11th Cir. 1994) (district court is not limited to facts before the administrator at the time the
benefit determination was made); Moon v. American Home Assurance Co., 888 F.2d 86, 89,
12 EB Cases (BNA) 1370 (11th Cir. 1989) (evidence outside the administrative record permitted).

%987 F.2d 1017, 16 EB Cases (BNA) 2625 (4th Cir. 1993).
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exercise of the court’s discretion to allow additional evidence include the follow-
ing: claims that require consideration of complex medical questions or issues
regarding the credibility of medical experts; the availability of very limited admin-
istrative review procedures with little or no evidentiary record; the necessity of
evidence regarding interpretation of the terms of the plan rather than specific
historical facts; instances where the payor and the administrator are the same
entity and the court is concerned about impartiality; claims which would have
been insurance contract claims prior to ERISA; and circumstances in which
there is additional evidence that the claimant could not have presented in the
administrative process. We do not intimate, however, that the introduction of new
evidence is required in such cases. A district court may well conclude that the
case can be properly resolved on the administrative record without the need to
put the parties to additional delay and expense.5

Unlike early ERISA decisions, which applied only the abuse of discretion
standard of review, Firestone caused the courts to evaluate the appropriate
standard of review based on the presence of discretionary plan language.® The
Supreme Court’s language in Firestone and the widespread amendment of
plans to provide discretionary authority for all plan administration activities
after Firestone has placed the determination of the standard of review before
the courts more frequently since 1989. As the vast majority of plans have
amended their terms to provide discretion to their administrators, the de novo
standard has been applied less frequently, and the abuse of discretion standard
is much more commonly applied.

D. Abuse of Discretion Review

In those cases where plan language confers discretion on the administrator,
the abuse of discretion standard of review is used by the court.”” The phrase
“abuse of discretion” is often used interchangeably with another appellate

Id. at 1026-27.

%Second Circuit: Kinstler v. First Reliance Standard Life Ins. Co., 191 F.3d 243, 23 EB
Cases (BNA) 1581 (2d Cir. 1999) (applying either de novo or abuse of discretion standard as
determined by plan language pursuant to Firestone).

Third Circuit: Luby v. Teamsters Health, Welfare & Pension Trust Funds, 944 F.2d 1176,
1182-84, 14 EB Cases (BNA) 1477 (3d Cir. 1991) (applicable standard under Firestone applied).

Fourth Circuit: Reinking v. Philadelphia Am. Life Ins. Co., 910 F.2d 1210, 1213-14,
12 EB Cases (BNA) 2222 (4th Cir. 1990) (applicable standard under Firestone applied).

Fifth Circuit: Sweatman v. Commercial Union Ins. Co., 39 F.3d 594, 18 EB Cases
(BNA) 2600 (5th Cir. 1994) (abuse of discretion standard applied to factual determinations of
administrator); Pierre v. Connecticut Gen. Life Ins. Co., 932 F.2d 1552, 13 EB Cases (BNA)
2566 (5th Cir. 1991) (abuse of discretion standard applied to issues of fact).

Seventh Circuit: Ramsey v. Hercules, Inc., 77 F.3d 199 (7th Cir. 1996) (de novo review
should be applied to factual determinations); Donato v. Metropolitan Life Ins. Co., 19 F.3d 375,
379 n.2, 18 EB Cases (BNA) 1186 (7th Cir. 1994).

Ninth Circuit: Kearney v. Standard Ins. Co., 175 F.3d 1084, 23 EB Cases (BNA) 1177
(9th Cir. 1999) (en banc) (de novo standard applied to factual determination without specific
holding to that effect).

Eleventh Circuit: Paramore v. Delta Air Lines, 129 F.3d 1446 (11th Cir. 1997) (abuse
of discretion standard may apply to factual determinations, but plain reading of case would
indicate that appropriate Firestone standard should be utilized).

“Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115, 10 EB Cases (BNA) 1873
(1989).
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standard of review known as “arbitrary and capricious.”*® Where the plan at issue
provides discretionary authority to the administrator only in limited situations or
for limited purposes, the use of the abuse of discretion standard of review is
restricted to those decisions that are within the administrator’s discretionary
authority; a de novo standard will be applied to other determinations.” It
is the administrator’s burden of proof to demonstrate that it is vested with
discretionary authority, which should subject a claim to abuse of discretion
review to avoid a de novo review.”

The fundamental inquiry to be made by the court in conducting an abuse
of discretion review is whether the administrator’s decision was reasonable in
light of the information known to it at the time the decision was made.”" Although
the participant may be able to offer an equally reasonable interpretation, the
denial made by a plan administrator with discretionary authority will not be
reversed if it is reasonable and supported by substantial evidence.” If the
administrator has discretionary authority to make decisions, its decision will
be upheld by a court even if the decision is wrong as long as it is reasonable
and the administrator has not exceeded its authority.”? As the First Circuit
has stated,

The parties agree that [the administrator] had discretion. Normally this means
that its decision must be upheld unless “arbitrary, capricious, or an abuse of
discretion.” This standard means that its decision will be upheld if it was within
[the administrator’s] authority, reasoned, and “supported by substantial evidence
in the record.” Substantial evidence, in turn, means evidence reasonably sufficient

% See, e.g., Hunt, 119 F.3d at 912; Chambers v. Family Health Plan Corp., 100 F.3d 818,
825 n.1 (10th Cir. 1996); Canseco v. Construction Laborers Pension Trust, 93 F.3d 600, 605,
20 EB Cases (BNA) 1710 (9th Cir. 1996) (“[w]e have equated the abuse of discretion standard
with ‘arbitrary and capricious’ review”); Cox v. Mid-America Dairymen, Inc., 965 F.2d 569,
572 n.3 (8th Cir. 1992); Wildbur v. ARCO Chem. Co., 974 F.2d 631, 635 n.7, 16 EB Cases
(BNA) 1251 (5th Cir. 1992) (noting only a “semantic, not a substantive, difference” between
the two terms).

“See, e.g., Simkins v. Nevada Care Inc., 229 F.3d 729, 733, 25 EB Cases (BNA) 1010
(9th Cir. 2000) (grant of authority to construe plan terms only would not subject benefit eligibility
decision to abuse of discretion review); see also Anderson v. Great-West Life Ins. Co., 942
F.2d 392, 14 EB Cases (BNA) 1276 (6th Cir. 1991).

N See, e.g., Simkins, 229 F.3d at 733.

"'First Circuit: Doyle v. Paul Revere Life Ins. Co., 144 F.3d 181 (1st Cir. 1998).

Second Circuit: DeFelice v. American Int’l Life Assurance Co. of N.Y., 112 F.3d 61,
28 EB Cases (BNA) 1133 (2d Cir. 1997).

Third Circuit: Dewitt v. Penn-Del Directory Corp., 106 F.3d 514, 520, 20 EB Cases
(BNA) 2603 (3d Cir. 1997).

Fourth Circuit: Haley v. Paul Revere Life Ins. Co., 77 F.3d 84 (4th Cir. 1996).

Seventh Circuit: Perlman v. Swiss Bank Corp. Comprehensive Disability Protection Plan,
195 F.3d 975, 23 EB Cases (BNA) 2177 (7th Cir. 1999).

Eighth Circuit: Cash v. Wal-Mart Health Plan, 107 F.3d 637, 641 (8th Cir. 1997).

Eleventh Circuit: Levinson v. Reliance Standard Life Ins. Co., 245 F.3d 1321, 26 EB
Cases (BNA) 1021 (11th Cir. 2001), reh’g denied en banc, 260 F.3d 628 (11th Cir. 2001); HCA
Health Servs. of Ga., Inc. v. Employers Health Ins. Co., 240 F.3d 982 (11th Cir. 2001); Florence
Nightingale Nursing Services v. Blue Cross Blue Shield, 41 F.3d 1476, 17 EB Cases (BNA)
1641 (11th Cir. 1995); Lee v. Blue Cross & Blue Shield of Ala., 10 F.3d 1547 (11th Cir. 1994);
Brown v. Blue Cross & Blue Shield of Ala., Inc., 898 F.2d 1556, 12 EB Cases (BNA) 1571
(11th Cir. 1990).

" See, e.g., Miller v. United Welfare Fund, 72 F.3d 1066, 19 EB Cases (BNA) 2378 (2d
Cir. 1995).

Haley v. Paul Revere Life Ins. Co., 77 F.3d 84, 88 (4th Cir. 1996).
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to support a conclusion. Sufficiency, of course, does not disappear merely by
reason of contradictory evidence.™

The deference afforded the administrator under this standard does not
mean that a “court must defer to whatever benefits determination the trustees
have made,” but instead the court focuses its review on whether the administrator
acted within the scope of its authority and whether its decision was reasonable.”
As the Third Circuit noted in Abnathya v. Hoffmann-LaRoche, Inc.,’® the court
“may overturn the plan administrator only if it is ‘without reason, unsupported
by substantial evidence or erroneous as a matter of law.” ”’" Other courts have
used similar language, suggesting that an administrator’s decision should be
affirmed unless it is “totally unreasonable™® or “whimsical, random, or
unreasonable.””

Courts review the following factors when assessing whether the administra-
tor’s decision was unreasonable: (1) the scope of the administrator’s discretion;
(2) the purpose of the plan provision in which discretion is granted; (3) any
external standard relevant to the exercise of the administrator’s discretion; (4)
the administrator’s motives; and (5) any conflict of interest on the part of the
administrator in making its decision.®

It has been widely held that the court will be limited in its review of a
discretionary case to those facts before the administrative decision maker at
the time the decision was made.?' The introduction of new evidence may lead
the court to remand the case to the administrator to consider and take action.®

" Doyle, 144 F.3d 181 (citations omitted); see also Courson v. Bert Bell NFL Player Ret.
Plan, 214 F.3d 136, 142, 24 EB Cases (BNA) 2166 (3d Cir. 2000) (“A decision is supported
by substantial evidence if there is sufficient evidence for a reasonable person to agree with
the decision.”).

5> Auto Club Ins. Ass’n v. Health & Welfare Plans, Inc., 961 F.2d 588, 15 EB Cases (BNA)
1121 (6th Cir. 1992).

62 F.3d 40, 28 EB Cases (BNA) 1148 (3d Cir. 1993).

Id. at 45.

8 Allen v. United Mine Workers of Am., 726 F.2d 352, 354 (7th Cir. 1984).

“Teskey v. M.P. Metal Prod. Inc., 795 F.2d 30, 32, 7 EB Cases (BNA) 1950 (7th Cir. 1986).

%Haley v. Paul Revere Life Ins. Co., 77 F.3d 84, 90 (4th Cir. 1996).

81Second Circuit: DeFelice v. American Int’l Life Assurance Co. of N.Y., 112 F.3d 61,
65, 28 EB Cases (BNA) 1133 (2d Cir. 1997).

Third Circuit: Luby v. Teamsters Health, Welfare & Pension Trust Funds, 944 F.2d
1176, 1184-85, 14 EB Cases (BNA) 1477 (3d Cir. 1991).

Fourth Circuit: Quesinberry v. Life Ins. Co. of N. Am., 987 F.2d 1017, 1021-27, 16
EB Cases (BNA) 2625 (4th Cir. 1993).

Fifth Circuit: Vega v. National Life Ins. Servs., 188 F.3d 287, 23 EB Cases (BNA) 1729
(5th Cir. 1999) (en banc).

Sixth Circuit: Wilkins v. Baptist Healthcare Sys. Inc., 150 F.3d 609, 617-20, 28 EB
Cases (BNA) 1218 (6th Cir. 1998); Yeager v. Reliance Standard Ins. Co., 88 F.3d 376, 28 EB
Cases (BNA) 1213 (6th Cir. 1996).

Seventh Circuit: Perlman v. Swiss Bank Corp. Comprehensive Disability Protection Plan,
195 F.3d 975, 23 EB Cases (BNA) 2177 (7th Cir. 1999).

Eighth Circuit: Cash v. Wal-Mart Health Plan, 107 F.3d 637 (8th Cir. 1997); Donatelli
v. Home Ins. Co., 992 F.2d 763, 765, 16 EB Cases (BNA) 1783 (8th Cir. 1993).

Tenth Circuit: Chambers v. Family Health Plan Corp., 100 F.3d 818, 28 EB Cases (BNA)
1369 (10th Cir. 1996); Sandoval v. Aetna Life & Casualty Ins. Co., 967 F.2d 377, 380 (10th
Cir. 1992).

Eleventh Circuit: Lee v. Blue Cross & Blue Shield of Ala., 10 F.3d 1547 (11th Cir. 1994).

82See Shannon v. Jack Eckerd Corp., 55 F.3d 561 (11th Cir. 1995); Saffle v. Sierra Pac.
Power Co. Bargaining Unit Long Term Disability Income Plan, 85 F.3d 455, 20 EB Cases
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No common theme or approach is taken by the courts to ascertain whether
an administrator acted unreasonably. Obviously, claims are evaluated on their
individual facts, but the following are illustrative of some actions by administra-
tors that courts have found to be an abuse of discretion:

e denying benefits where there was no evidence contradicting that submit-
ted by participant;®

e accepting opinion of nontreating physician or physician that only con-
ducted review of records instead of the treating physician, where no
new medical information was introduced;*

e using standards or requiring proof not explained in plan document to
conduct claim determinations;®

e “[s]imply accepting the bald assertions of the plan’s medical consultant
and the denials of other insurance companies without examining or
evaluating their underlying bases and failing to obtain additional relevant

information;”’%

e form letter denials;®

e ignoring relevant documents or information crucial to making a
decision;®

e denying a participant the right to appeal an adverse claim determination
contrary to the requirements of ERISA Section 503(2), which requires
a “full and fair review;”®

e where the administrator “[1] entirely failed to consider an important
aspect of the problem, [2] offered an explanation for its decision that
runs counter to the evidence before [it] or [3] is so implausible that
it could not be ascribed to a difference in view or the product of
[its] expertise;”

(BNA) 1358 (9th Cir. 1996); Jett v. Blue Cross Blue Shield of Ala., Inc., 890 F.2d 1137, 11
EB Cases (BNA) 2433 (11th Cir. 1989).

$Levinson v. Reliance Standard Life Ins. Co., 245 F.3d 1321, 1326-27, 26 EB Cases
(BNA) 1021 (11th Cir. 2001), reh’g denied en banc, 260 F.3d 628 (11th Cir. 2001).

84Regula v. Delta Family-Care Disability, 266 F.3d 1130, 26 EB Cases (BNA) 2351 (9th
Cir. 2001) (treating physician rule adopted).

$Mitchell v. Eastman Kodak Co., 113 F.3d 433, 442-43, 21 EB Cases (BNA) 1199 (3d
Cir. 1997) (requiring participant to submit clinical evidence of condition when that requirement
was not stated in plan was arbitrary and capricious); Cohen v. Standard Ins. Co., 155 F. Supp.
2d 346 (E.D. Pa. 2001) (requiring objective evidence when that requirement was not in plan
was abuse of discretion).

86Shannon v. Jack Eckerd Corp., 113 F.3d 208, 210, 21 EB Cases (BNA) 2662 (11th
Cir. 1997).

8Booton v. Lockheed Med. Benefit Plan, 110 F.3d 1461, 1465, 20 EB Cases (BNA) 2767
(9th Cir. 1997).

8%Yochum v. Barnett Banks, Inc. Severance Pay Plan, 234 F.3d 541, 546, 25 EB Cases
(BNA) 1449 (11th Cir. 2000).

¥1d.

“Reilly v. Blue Cross & Blue Shield United of Wis., 846 F.2d 416, 420, 9 EB Cases
(BNA) 2182 (7th Cir. 1988).
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e failing to conduct adequate investigation or obtain enough information
to make a determination;”' and

e closing the record during the administrative process to the claimant (i.e.,
prohibiting the submission of additional evidence by the claimant after
a certain date) while the administrator leaves the record open for itself
to continue including documentation.’

The scope of the administrator’s authority and the actions it takes while
handling a claim should serve as a starting point for evaluating whether discre-
tion has been abused. Other factors affect the court’s ultimate determination
and may modify either the burden of proof or the standard of review. The
“pure” abuse of discretion claim will arise primarily in the context of pension
plans and self-funded welfare benefit plans. However, because many plans
offer health, disability, and life benefits that are funded through insurance
policies administered by the underwriting insurance companies, financial con-
flicts of interest arise regularly. Depending on the circuit, these and other
conflicts of interest receive varying degrees of scrutiny.

E. Modified Discretionary Review Where There Is Conflict of Interest

Perhaps the biggest question after Firestone was how trial courts were to
consider the presence of a conflict of interest on the part of the administrator.
The Supreme Court in Firestone directed that any such conflict “must be
weighed as a ‘facto[r] in determining whether there is an abuse of discretion.” %
Unfortunately, the Court did not include any guidance for the lower courts on
how to assess an administrator’s conflict. This is not a concern if the administra-
tor has no discretion under the plan, as the de novo standard of review applies.
However, where a plan’s terms grant discretionary authority to a conflicted
administrator, a court must weigh that conflict to determine what impact, if
any, the conflict had on the outcome of the claim. The circuit courts were left
to determine how to implement this conflict analysis and determine its effect
on the abuse of discretion standard of review, and they have done so in vary-
ing ways.*

' Booton, 110 F.3d at 1465.

“Killian v. Healthsource Provident Admins., Inc., 152 F.3d 514, 519-22, 22 EB Cases
(BNA) 1499 (6th Cir. 1998).

% Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115, 10 EB Cases (BNA) 1873
(1989) (quoting RESTATEMENT (SECOND) OF TRUSTS §187, cmt. d (1959)). The RESTATEMENT
(SECOND) OF TruSTS, §187, cmt. d, states

In deciding the question of whether the trustee is guilty of an abuse of discretion in
exercising or failing to exercise a power, the following circumstances may be relevant:
(1) the extent of the discretion conferred upon the trustee by the terms of the trust; (2)
the purpose of the trust; (3) the nature of the power; (4) the existence or nonexistence,
the definiteness or indefiniteness, or an external standard by which the reasonableness of
the trustee’s conduct can be judged; (5) the motives of the trustee in exercising or refraining
from exercising the power; and (6) the existence or nonexistence of an interest in the
trustee conflicting with that of the beneficiaries.

*First Circuit: Doe v. Travelers Ins., 167 F.3d 53, 22 EB Cases (BNA) 2433 (1st Cir.
1999) (reasonableness standard “with a bite”); Doyle v. Paul Revere Life Ins. Co., 144 F.3d
181 (1st Cir. 1998).
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In the typical situation, conflict is seen on the part of an insurance company
that also acts as the plan administrator. Insurance is often purchased as a funding
source to pay benefits from welfare benefit plans offering disability, health,
life, and other benefits. An insurer that competes in the marketplace has both
a profit motive and a desire to obtain a marketing advantage over its competitor
to secure additional market share, if possible.”” Other conflicted administrators
may exist (for example, an employer administering its own self-funded short-
term disability plan), but the overwhelming number of cases involving conflicts
of interest arises from insured plans.”

Second Circuit: Sullivan v. LTV Aerospace & Def. Co., 82 F.3d 1251, 20 EB Cases
(BNA) 1161 (2d Cir. 1996); Jordan v. Retirement Comm. of Rensselaer Polytechnic Inst., 46
F.3d 1264, 18 EB Cases (BNA) 2809 (2d Cir. 1995).

Third Circuit: Goldstein v. Johnson & Johnson, 251 F.3d 433, 441, 26 EB Cases (BNA)
1193 (3d Cir. 2001) (heightened abuse of discretion review used where plan design creates
conflict or where specific evidence demonstrates bias); Pinto v. Reliance Standard Ins. Co., 214
F.3d 377, 24 EB Cases (BNA) 1897 (3d Cir. 2000) (adopting “sliding scale” approach to
conflict analysis).

Fourth Circuit: Hickey v. Digital Equip. Corp., 43 F.3d 941, 18 EB Cases (BNA) 2762
(4th Cir. 1995); Doe v. Group Hospitalization & Med. Servs., 3 F.3d 80, 16 EB Cases (BNA)
2850 (4th Cir. 1993); De Nobel v. Vitro Corp., 885 F.2d 1180, 11 EB Cases (BNA) 1569 (4th
Cir. 1989).

Fifth Circuit: Wildbur v. ARCO Chem. Co., 974 F.2d 631, 16 EB Cases (BNA) 1251
(5th Cir. 1992).

Sixth Circuit: Borda v. Hardy, Lewis, Pollard & Page, P.C., 138 F.3d 1062, 1069,
21 EB Cases (BNA) 2842 (6th Cir. 1998) (conflict should be evaluated by facts of each
particular conflict).

Seventh Circuit: Hightshue v. AIG Life Ins. Co., 135 F.3d 1144, 28 EB Cases (BNA)
1273 (7th Cir. 1998); Van Boxel v. Journal Co. Employees Pension Trust, 836 F.2d 1048, 9
EB Cases (BNA) 1401 (7th Cir. 1987).

Eighth Circuit: Glenn v. Life Ins. Co. of N. Am., 240 F.3d 679, 24 EB Cases (BNA)
1972 (8th Cir. 2001); Barnhart v. UNUM Life Ins. Co. of Am., 179 F.3d 583, 587-88 (8th Cir.
1999) (heightened standard not automatic, nor is there a presumption against an insurer of
conflict; participant must show a conflict or procedural irregularity that so taints the process that
it caused a serious breach of fiduciary duty to increase scrutiny).

Ninth Circuit: Bedrick v. Travelers Ins. Co., 93 F.3d 149 (9th Cir. 1996); Taft v. Equitable
Life Assurance Soc’y, 9 F.3d 1469, 1474, 17 EB Cases (BNA) 1888 (9th Cir. 1993).

Tenth Circuit: Jones v. Kodak Med. Assistance Plan, 169 F.3d 1287, 22 EB Cases (BNA)
2713 (10th Cir. 1999); Chambers v. Family Health Plan Corp., 100 F.3d 818, 826-27 (10th
Cir. 1996).

Eleventh Circuit: Levinson v. Reliance Standard Life Ins. Co., 245 F.3d 1321, 26 EB
Cases (BNA) 1021 (11th Cir. 2001), reh’g denied en banc, 260 F.3d 628 (11th Cir. 2001); HCA
Health Servs. of Ga., Inc. v. Employers Health Ins. Co., 240 F.3d 982 (11th Cir. 2001); Godfrey
v. BellSouth Telecomms., Inc., 89 F.3d 755 (11th Cir. 1996); Marecek v. BellSouth Telecomms.,
Inc., 49 F.3d 702 (11th Cir. 1995); Florence Nightingale Nursing Servs. v. Blue Cross Blue
Shield, 41 F.3d 1476, 17 EB Cases (BNA) 1641 (11th Cir. 1995); Lee v. Blue Cross & Blue
Shield of Ala., 10 F.3d 1547 (11th Cir. 1994); Brown v. Blue Cross & Blue Shield of Ala.,
Inc., 898 F.2d 1556, 12 EB Cases (BNA) 1571 (11th Cir. 1990).

% See, e.g., Brown, 898 F.2d at 1561 (“[t]hat is, when an insurance company serves as
ERISA fiduciary to a plan composed solely of a policy or contract issued by that company, it
is exercising discretion over a situation for which it incurs ‘direct, immediate expense as a
result of benefit determinations favorable to [p]lan participants’ ”); De Nobel, 885 F.2d at 1191
(explaining threshold for economic conflict of interest by fiduciary).

% See, e.g., Sullivan, 82 F.3d 1251 (employees of employer administered plan); Jordan,
46 F.3d 1264 (employer acted as administrator); Hickey, 43 F.3d 941 (employer’s employees
administered plan). But see Jones, 169 F.3d 1287 (declining to recognize per se conflict of
interest where fiduciary was employee of company that funded plan).
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The circuit courts have diverged over what method to use in evaluating
the level of conflict and its impact on the standard of review in benefit cases.
No court has held that the mere existence of a conflict on the part of the
administrator requires a reversal of its decision. Yet very distinct methods of
analysis have resulted from the U.S. Supreme Court’s mention of the conflict
issue in Firestone.

1. The Eleventh Circuit’s “Heightened Abuse of Discretion” Standard

One year after Firestone, the Eleventh Circuit issued its opinion in Brown
v. Blue Cross & Blue Shield of Alabama, Inc.”” Although Brown concluded that
the arbitrary and capricious (more commonly known as “abuse of discretion”)
standard of review should be utilized, it created a less deferential discretionary
standard as a middle level of review between de novo and abuse of discretion.”
In doing so, the Eleventh Circuit adopted a method of conflict analysis that
continues to spark debate today but has acquired few adherents among the
other circuits.

The middle level of review, now known as the “heightened arbitrary and
capricious” or “heightened abuse of discretion” standard,” is less deferential
than the abuse of discretion standard. Under Brown, an insurer/administrator
is presumed to have an “inherent conflict of interest.”'® As a result,

[A] fiduciary operating under a conflict of interest may be entitled to review by
the arbitrary and capricious standard for its discretionary decisions as provided
in the ERISA plan documents, but the degree of deference actually exercised in
application of the standard will be significantly diminished.'"!

The method by which courts in the Eleventh Circuit diminish the deference
given to the administrator has essentially remained the same since Brown. This
method stands unique among the circuits in the steps that are followed and the
level of detail afforded by the court in regard to its decision-making process.
The Eleventh Circuit also adopted a presumption of an inherent conflict on the
part of insurance companies that is unique among the circuits.'”

The Eleventh Circuit’s procedure for standard of review analysis was
extensively detailed in HCA Health Services of Georgia, Inc. v. Employers
Health Insurance Co.'™ Although its procedure is unique among the circuits,
the Eleventh Circuit has also been alone in offering a clear and sequential step-
by-step method to practitioners. Because of that detail, a lengthy passage from
the HCA opinion follows:

In reviewing a claims administrator’s benefits determination, the court fol-
lows a series of steps. The applicability of heightened arbitrary and capricious

7898 F.2d 1556, 12 EB Cases (BNA) 1571 (11th Cir. 1990).

BId. at 1562.

®Levinson v. Reliance Standard Life Ins. Co., 245 F.3d 1321, 26 EB Cases (BNA) 1021
(11th Cir. 2001), reh’g denied en banc, 260 F.3d 628 (11th Cir. 2001).

10 Brown, 898 F.2d at 1562.

0174, at 1568.

12Cf. Doyle v. Paul Revere Life Ins. Co., 144 F.3d 181 (1st Cir. 1998) (insurer conflict
not severe because insurer wants to avoid a bad reputation).

13240 F.3d 982 (11th Cir. 2001).
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review is a result of the court making a specific determination at each step in the
analysis. At each step, the court makes a determination that results in either the
progression to the next step or the end of the inquiry. For ease of application,
we lay out these steps below. . . .

First, a court looks to the plan documents to determine whether the plan
documents grant the claims administrator discretion to interpret disputed terms.
If the court finds that the documents grant the claims administrator discretion,
then at a minimum, the court applies arbitrary and capricious review and possibly
heightened arbitrary and capricious review. Regardless of whether arbitrary and
capricious or heightened arbitrary and capricious review applies, the court evalu-
ates the claims administrator’s interpretation of the plan to determine whether it
is “wrong.”!%*

If the court determines that the claims administrator’s interpretation is
“wrong,” the court then proceeds to decide whether “the claimant has proposed
a ‘reasonable’ interpretation of the plan.” Even if the court determines that the
claimant’s interpretation is reasonable the claimant does not necessarily prevail.
At first glance it seems odd that a reasonable interpretation would not automatically
defeat a wrong interpretation. The reason the claimant’s reasonable interpretation
does not trump the claims administrator’s wrong interpretation is because the
plan documents explicitly grant the claims administrator discretion to interpret
the plan. We cannot over emphasize the importance of the discretion afforded a
claims administrator; the underlying premise of arbitrary and capricious, rather
than de novo, review is that a court defers to the discretion afforded the claims
administrator under the terms of the plan.

To find a claims administrator’s interpretation arbitrary and capricious, the
court must overcome the principle of trust law which states that a trustee’s
interpretation will not be disturbed if it is reasonable. Thus, the next step requires
the court to determine whether the claims administrator’s wrong interpretation is

'%Tn note 23, the court states:

“Wrong” is the label used by our precedent to describe the conclusion a court reaches
when, after reviewing the plan documents and disputed terms de novo, the court disagrees
with the claims administrator’s plan interpretation. See Yochum v. Barnett Banks, Inc.
Severance Pay Plan, 234 F.3d 541 (11th Cir. 2000); see also Marecek v. BellSouth
Telecommunications, Inc. 49 F.3d 702, 705 (explaining a court must decide if the adminis-
trator correctly interpreted the plan). Brown is the seminal Eleventh Circuit case on the
standard by which to review a claims administrator’s decision. In Brown, the court states
“the fiduciary’s interpretation first must be ‘wrong.” ” Brown, 898 F.2d at 1566 n.12.
The Brown court supports this statement with the following citation and explanatory
parenthetical: “See, e.g., Denton v. First Nat’l Bank of Waco, 765 F.2d 1295, 1304 (5th
Cir. 1985) (first step in application of arbitrary and capricious standard is determining
legally correct interpretation of disputed plan provision), cited with approval in Jett v.
Blue Cross & Blue Shield, 890 F.2d 1137, 1139 (11th Cir. 1989).” Thus began the Eleventh
Circuit’s use of the word “wrong.” See Lee v. Blue Cross/Blue Shield, 10 F.3d 1547,
1551 n.3 (11th Cir. 1994) (stating “Brown instructs us to review de novo whether the
insurer’s interpretation of the plan is wrong”); see also Florence Nightingale Nursing
Serv., Inc. v. Blue Cross/Blue Shield, 41 F.3d 1476, 1481 (11th Cir. 1995). See Godfrey
v. BellSouth Telecommunications, Inc., 89 F.3d 755, 758 (11th Cir. 1996) (“we first
conduct a de novo review to decide if the [claims administrator’s] determination was
wrong”); Brown, 898 F.2d at 1566 n.12 (“[i]t is fundamental that the fiduciary’s interpreta-
tion first must be ‘wrong’ from the perspective of de novo review before a reviewing court
is concerned with the self-interest of the fiduciary”); see also Marecek v. BellSouth
Telecommunications, Inc., 49 F.3d 702, 705 (11th Cir. 1995) (explaining that when the
district court agrees with the ultimate decision of the administrator, it will not decide
whether a conflict exists. Only when the court disagrees with the decision does it look
for a conflict and, when it finds such a conflict, it reconsiders the decision in light of
this conflict.).

Id. at 993 n.23.
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nonetheless reasonable. If the court determines that the claims administrator’s
wrong interpretation is reasonable, then this wrong but reasonable interpretation
is entitled to deference even though the claimant’s interpretation is also reasonable.

The claims administrator’s interpretation is not necessarily entitled to defer-
ence, however, if the claims administrator suffers from a conflict of interest.
Therefore, the next step in the analysis requires the court to gauge the self interest
of the claims administrator. If no conflict of interest exists, then only arbitrary
and capricious review applies and the claims administrator’s wrong but reasonable
decision will not be found arbitrary and capricious. The steps discussed thus far
constitute arbitrary and capricious review and if there is no conflict of interest,
the inquiry stops. If a conflict of interest does exist, however, then heightened
arbitrary and capricious review applies. In applying heightened arbitrary and
capricious review, the court follows the same steps that constitute arbitrary and
capricious review, but given the claims administrator’s self interest, it continues
the inquiry.

Under the heightened arbitrary and capricious standard of review, the burden
shifts to the claims administrator to prove that its interpretation of the plan is not
tainted by self-interest. The claims administrator satisfies this burden by showing
that its wrong but reasonable interpretation of the plan benefits the class of
participants and beneficiaries. Even when the administrator satisfies this burden,
the claimant may still be successful if he can show by other measures that the
administrator’s decision was arbitrary and capricious. If the court finds that the
claims administrator fails to show that its plan interpretation benefits the class of
participants and beneficiaries, the claims administrator’s plan interpretation is not
entitled to deference.'®

Assuming the claimant gets past the “wrong” versus “right” first step, the
existence of a conflict creates a presumptively void result if the conflicted
administrator cannot demonstrate that the conflict benefitted all participants.
Unlike a pure abuse of discretion review, under the heightened abuse of discre-
tion standard, an apparently reasonable decision may be deemed to be an abuse
of discretion and reversible where the administrator cannot justify the decision
“on the ground of its benefit to the class of all participants.”!® Conversely, the
Eleventh Circuit has held that a reasonable determination that can be justified
as benefitting the class of all participants will be upheld if it was made in
good faith.!”

2. The Sliding Scale Approach

In contrast, the Second, Third, Fourth, Fifth, Seventh, Eighth, Ninth, and
Tenth Circuits use a “sliding scale” approach to conflict analysis.'® Under this

1057d. at 993-95 (citations omitted).

1%Godfrey v. BellSouth Telecomms., Inc., 89 F.3d 755 (11th Cir. 1996) (quoting Brown,
898 F.2d at 1567).

7]d.; Lee v. Blue Cross & Blue Shield of Ala., 10 F.3d 1547 (11th Cir. 1994); see also
Florence Nightingale Nursing Servs. v. Blue Cross/Blue Shield of Ala., 41 F.3d 1476, 17 EB
Cases (BNA) 1641 (11th Cir. 1995).

®Second Circuit: Sullivan v. LTV Aerospace & Def. Co., 82 F.3d 1251, 1255, 20 EB
Cases (BNA) 1161 (2d Cir. 1996) (sliding scale).

Third Circuit: Pinto v. Reliance Standard Ins. Co., 214 F.3d 377, 24 EB Cases (BNA)
1897 (3d Cir. 2000) (recognizing conflict on the part of insurer, distinguishing from pension
administrators, collecting cases on conflict analysis, and adopting sliding scale approach).

Fourth Circuit: Doe v. Group Hospitalization & Med. Servs., 3 F.3d 80, 87, 16 EB Cases
(BNA) 2850 (4th Cir. 1993) (“In short, the fiduciary decision will be entitled to some deference,
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method, only an abuse of discretion standard is used, but the deference given
by the court to the administrator’s decision decreases as the level of con-
flict increases.'” There is no presumption of a conflict against an insurer/
administrator. In Mers v. Marriott International Group Accidental Death &
Dismemberment Plan,'’ the Seventh Circuit specifically rejected the Brown
approach to “inherent conflict” and held exactly the opposite—that an adminis-
trator or fiduciary is presumed to be operating neutrally.""! The participant
seeking to demonstrate conflict on the part of an administrator must affirmatively
offer “specific evidence of actual bias that there is a significant conflict.”!'?
This is a two-part requirement. There must be a showing of an “actual bias”
and a “significant conflict.”

While the Ninth Circuit uses a similar analysis, it ascribes greater signifi-
cance to proof of bias and conflict offered by a participant. As the court stated
in Tremain v. Bell Industries, Inc.,'”

If, however, the plan administrator is also the insurer “that conflict [of interest]
must be weighed as a ‘facto[r] in determining whether there is an abuse of
discretion.” ” Our review in such a circumstance, although still for abuse of
discretion, is “less deferential.” If, however, the program participant presents
“material, probative evidence, beyond the mere fact of the apparent conflict,
tending to show that the fiduciary’s self interest caused a breach of the administra-
tor’s fiduciary obligations to the beneficiary,” a rebuttable presumption arises in
favor of the participant. The plan then “bears the burden of rebutting the presump-
tion by producing evidence to show that the conflict of interest did not affect its

but this deference will be lessened to the degree necessary to neutralize any untoward influence
resulting from the conflict.”).

Fifth Circuit: Wildbur v. ARCO Chem. Co., 974 F.2d 631, 638, 16 EB Cases (BNA)
1251 (5th Cir. 1992) (“We note that the arbitrary and capricious standard may be a range, not
a point. There may be in effect a sliding scale of judicial review of trustees’ decisions . . . more
penetrating the greater is the suspicion of partiality, less penetrating the smaller that suspicion is.”).

Seventh Circuit: Van Boxel v. Journal Co. Employees Pension Trust, 836 F.2d 1048,
1052-53, 9 EB Cases (BNA) 1401 (7th Cir. 1987) (“[F]lexibility in the scope of judicial review
need not require a proliferation of different standards of review; the arbitrary and capricious
standard may be a range, not a point. There may be in effect a sliding scale of judicial review
of trustees’ decisions.”).

Eighth Circuit: Schatz v. Mutual of Omaha Ins. Co., 220 F.3d 944, 25 EB Cases (BNA)
1754 (8th Cir. 2000) (emphasizing impact of fiduciary breach on analysis); Woo v. Deluxe
Corp., 144 F.3d 1157, 1162, 28 EB Cases (BNA) 1312 (8th Cir. 1998) (improper judgment and
financial conflict on part of administrator resulted in severely decreased deference standard
approaching mere preponderance of the evidence).

Ninth Circuit: Taft v. Equitable Life Assurance Soc’y, 9 F.3d 1469, 1474, 17 EB Cases
(BNA) 1888 (9th Cir. 1993) (“[blecause [of a conflict of interest], we therefore impose a more
stringent version of the abuse of discretion standard”) (internal quotations omitted).

Tenth Circuit: Chambers v. Family Health Plan Corp. 100 F.3d 818, 826-27 (10th Cir.
1996) (“We conclude that the sliding scale approach more closely adheres to the Supreme Court’s
instruction to treat a conflict of interest as a ‘facto[r] in determining whether there is an abuse
of discretion. Moreover . . ." the arbitrary and capricious standard is sufficiently flexible to allow
a reviewing court to adjust for the circumstances alleged, such as trustee bias in favor of a third-
party or self-dealing by the trustee.”) (citations omitted).

1 Group Hospitalization & Med. Servs., 3 F.3d at 87; Van Boxel, 836 F.2d at 1052-53.

110144 F.3d 1014, 1020, 22 EB Cases (BNA) 1172 (7th Cir. 1998).
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decision to deny or terminate benefits.” If the plan fails to carry this burden of
rebutting the presumption, we review de novo its decision to deny benefits.'*

Although this is a step closer to the Eleventh Circuit’s analysis in Brown and
its progeny than some of the circuits, this analysis differs in two key aspects.
First, unlike the Eleventh Circuit’s inherent conflict assumption, the Ninth
Circuit applies the sliding scale approach unless the participant can show
“material, probative evidence” of a severe enough conflict to cause a breach
in fiduciary duty.'” Second, an administrator that cannot satisfy the court’s
burden shift requiring the administrator to demonstrate how any conflict did
not affect its decision making is not faced with as severe a result as that used
by the Eleventh Circuit. Instead, the standard of review is modified; the court
converts the standard of review to de novo and proceeds with its analysis of
the facts from that point.'®

The Second Circuit’s approach to the sliding scale is something of a
mirror to the Eleventh Circuit’s method without the presumption against the
administrator.'” In Sullivan, the court explained that, if a participant demon-
strates that a conflict exists, the court must then determine whether the adminis-
trator’s decision was unreasonable in light of the conflicting interpretations that
were available and whether the participant has shown that the administrator
was actually influenced by the conflict."”® If the participant meets her burden
of proving these two requirements, the court will review the benefit denial
de novo.

In practice, the sliding scale approach does not provide much overall
guidance for litigants, other than the affirmative requirements of showing actual
conflict and/or bias imposed on participants. Generally, the level of alleged
conflict will be addressed on a case-by-case basis. The Seventh Circuit offered
some insight into what may or may not suffice to demonstrate the existence
of a conflict in Hightshue v. AIG Life Insurance Co."" In this case, the adminis-
trator was the insurer of a disability plan that had denied benefits to a partici-
pant."® In conducting its investigation during the administrative phase of the
claim, the insurer had obtained records from seven doctors, had its own in-
house medical staff review the file, obtained a review of the records from an
outside, contracted service, and ascertained that the outside physician that
reviewed the records was qualified to render an opinion in that area of medi-
cine.”! The court acknowledged

that AIG has a conflict of interest, because of its interests as both claims administra-
tor and insurer. Firestone noted that the existence of a conflict of interest must be

"41d. (applying this standard to plans funded and administered by MetLife, an insurance
company) (citations omitted); see also Friedrich v. Intel, 181 F.3d 1105, 1109, 28 EB Cases
(BNA) 1339 (9th Cir. 1999) (using same analysis as Tremain, but applying it to an employer
that acted as the administrator of its self-funded plan).

"5 Tremain, 196 F.3d at 976.

]lﬁ]d.

"Sullivan v. LTV Aerospace & Def. Co., 82 F.3d 1251, 1255-56, 20 EB Cases (BNA)
1161 (2d Cir. 1996).

Hgld.

119135 F.3d 1144, 28 EB Cases (BNA) 1273 (7th Cir. 1993).

120]d. at 1146.

21]d. at 1148.
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considered in determining whether the fiduciary acted arbitrarily and capriciously.
When it is “possible to question the fiduciaries’ loyalty, they are obliged at a
minimum to engage in an intensive and scrupulous independent investigation of
their options to insure that they act in the best interests of the plan beneficiaries.”
Seeking independent expert advice is evidence of a thorough investigation, and
provided that the fiduciary has investigated the expert’s qualifications, has pro-
vided the expert with complete and accurate information, and determined that
reliance on the expert’s advice is reasonably justified under the circumstances,
the fiduciary’s decision will be respected, despite the conflict of interest. '?2

In Hightshue, the court concluded that the insurer’s efforts demonstrated that
it used a rational process, and it applied the abuse of discretion standard
of review without decreasing deference as an actual conflict had not been
recognized.'” Furthermore, because the court determined that the insurer’s
conclusion was supported by substantial evidence, it did not abuse its
discretion.'**

The First Circuit continues to follow the abuse of discretion standard in
conflict cases but requires the participant to make an affirmative showing that
the administrator’s “decision was improperly motivated.”'® If the participant
can show that the administrator’s conflict had a negative impact on the claim
decision, the administrator’s decision will be considered an abuse of discre-
tion.'” The Eighth Circuit requires a similar showing, making the participant
demonstrate that an actual conflict caused a “serious” breach of fiduciary duty.'?’

These tests to evaluate conflict and their impact on claim decisions continue
to be modified and refined by the circuits. The differences among methods of
evaluation relate to the distinction between actual and apparent conflicts, as
well as shifts in the burden of proof and the degree of deference afforded to
the administrator’s decision.

F. ERISA Common Law and Rules of Construction Affecting the
Standard of Review

1. Contra Proferentem

Plans often include provisions that are susceptible to more than one inter-
pretation. Where the participant and administrator disagree about what meaning
to give to particular words or phrases, a question of law arises as to whose
interpretation controls. The answer depends not only on the standard of review
to be employed by the court but also on the circuit in which the case is brought,
as there is a significant split of authority.

21d. (quoting Leigh v. Engle, 727 F.2d 113, 125-26, 4 EB Cases (BNA) 2702 (7th
Cir. 1984)).

1231d. at 1150.

124[d.

125Pari-Fasano v. ITT Hartford Life & Accidental Ins. Co., 230 F.3d 415, 25 EB Cases
(BNA) 1193 (1st Cir. 2000).

IZGId

127W.oo v. Deluxe Corp., 144 F.3d 1157, 1162, 28 EB Cases (BNA) 1312 (8th Cir. 1998);
see also Schatz v. Mutual of Omaha Ins. Co., 220 F.3d 944, 25 EB Cases (BNA) 1754 (8th
Cir. 2000) (emphasizing fiduciary breach portion of analysis).
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As a threshold matter, it should be noted that whether a plan document
is ambiguous is a question of law.'”® Several circuits have used the doctrine of
contra proferentem as a rule of construction to answer questions of ambiguity.'?
Drawn from insurance law of all 50 states and the District of Columbia,'® this
doctrine has been used to construe contract terms against the drafter of a
contract."™! It is axiomatic that the doctrine of contra proferentem only applies
where a term is ambiguous, i.e., subject to two or more interpretations.”?> Where

2 In re Unisys Corp. Long-Term Disability Plan, 97 F.3d 710, 715 (3d Cir. 1996).

Y First Circuit: Hughes v. Boston Mut. Life Ins. Co., 26 F.3d 264, 18 EB Cases (BNA)
1789 (1st Cir. 1994) (contra proferentem does not apply to self-funded plans).

Second Circuit: Kinstler v. First Reliance Standard Life Ins. Co., 191 F.3d 243, 23 EB
Cases (BNA) 1581 (2d Cir. 1999); L.V. Servs. of Am., Inc. v. American Consulting Eng’rs
Council Ins. Trust Fund Trs., 136 F.3d 114, 121-22 (2d Cir. 1998).

Third Circuit: Heasley v. Belden & Blake Corp., 2 F.3d 1249, 16 EB Cases (BNA) 2649
(3d Cir. 1993).

Fourth Circuit: Jenkins v. Montgomery Indus., 77 F.3d 740, 744 (4th Cir. 1996) (discuss-
ing “reasonable expectations” of insured for purposes of interpretation and effecting same result
as contra proferentem).

Fifth Circuit: Ramsey v. Colonial Life Ins. Co. of Am., 12 F.3d 472, 479 (5th Cir. 1994)
(adopting the use of contra proferentem for insured welfare benefit plans).

Sixth Circuit: Mitchell v. Dialysis Clinic, Inc., 18 Fed. Appx. 349, 26 EB Cases (BNA)
2772 (6th Cir. Aug. 24, 2001) (unpublished opinion that refuses to adopt and casts doubt on
the applicability of the doctrine of contra proferentem in the Sixth Circuit); Tolley v. Commercial
Life Ins. Co., 14 F.3d 602 (6th Cir. 1993) (collecting and discussing cases, but neither adopting
nor rejecting contra proferentem).

Seventh Circuit: Herzberger v. Standard Ins. Co., 205 F.3d 327, 24 EB Cases (BNA)
1083 (7th Cir. 2000); Santaella v. Metropolitan Life Ins. Co., 123 F.3d 456, 461, 21 EB Cases
(BNA) 1552 (7th Cir. 1997) (applying contra proferentem to interpret the undefined word
“accidental” in life insurance policy); Morton v. Smith, 91 F.3d 867, 28 EB Cases (BNA) 1241
(7th Cir. 1996); Phillips v. Lincoln Nat’l Life Ins. Co., 978 F.2d 302, 15 EB Cases (BNA) 2763
(7th Cir. 1992).

Eighth Circuit: Prudential Co. v. Doe, 140 F.3d 785, 791 (8th Cir. 1998) (using contra
proferentem as a rule of construction “violates the provisions of ERISA” and thus cannot be
used to interpret the plan’s terms); Bernards v. United of Omaha Life Ins. Co., 987 F.2d 486
(8th Cir. 1993) (construing ambiguities against insurer improper in ERISA claims); Brewer v.
Lincoln Nat’l Life Ins. Co., 921 F.2d 150 (8th Cir. 1990). But see Walke v. Group Long Term
Disability Insurance, 256 F.3d 835, 840, 26 EB Cases (BNA) 1563 (8th Cir. 2001) (although
not relying on contra proferentem, the Eighth Circuit construed ambiguous discretion-conferring
language against an insurance company and applied the de novo standard of review).

Ninth Circuit: Simkins v. Nevadacare, Inc., 229 F.3d 729, 25 EB Cases (BNA) 1010
(9th Cir. 2000); Kearney v. Standard Ins. Co., 175 F.3d 1084, 1090, 23 EB Cases (BNA) 1177
(9th Cir. 1999) (en banc); Lang v. Long-Term Disability Plan of Sponsor Applied Remote Tech.,
Inc., 125 F.3d 794, 21 EB Cases (BNA) 1867 (9th Cir. 1997); Winters v. Costco Wholesale
Corp., 49 F.3d 550, 18 EB Cases (BNA) 2873 (9th Cir. 1995) (contra proferentem does not
apply to self-funded plans).

Eleventh Circuit: Florence Nightingale Nursing Servs. v. Blue Cross Blue Shield, 41
F.3d 1476, 17 EB Cases (BNA) 1641 (11th Cir. 1995) (recognizing application of contra
proferentem in ERISA cases, including those claims under self-funded plans); Lee v. Blue Cross
& Blue Shield of Ala., 10 F.3d 1547 (11th Cir. 1994) (adopting doctrine of contra proferentem
in ERISA benefit claims).

% Kunin v. Benefit Trust Life Ins. Co., 910 F.2d 534, 540, 12 EB Cases (BNA) 1221 (9th
Cir. 1990).

B Morton, 91 F.3d 867.

32Deegan v. Continental Cas. Co., 167 F.3d 502, 507 n.7, 22 EB Cases (BNA) 2617 (9th
Cir. 1999) (contra proferentem only applies where there are two competing interpretations);
Perez v. Aetna Life Ins. Co., 150 F.3d 550, 557 n.7, 22 EB Cases (BNA) 1385 (6th Cir. 1998),
later proceedings, 205 F.3d 1341 (6th Cir. 2000).
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there is no ambiguity, the doctrine cannot be applied.'® The divergence of
views among the circuits relates to whether the doctrine applies at all in the
context of ERISA, whether the doctrine applies only to insured plans or to
self-funded plans, and whether the applicable standard of review affects the
application of the doctrine.

Only one circuit has completely rejected the doctrine of contra proferentem
under ERISA. In Bernards v. United of Omaha Life Insurance Co.,"** Brewer
v. Lincoln National Life Insurance Co.,'"* and Prudential Insurance Co. v.
Doe,"* the Eighth Circuit clearly ruled out the application of the doctrine. It
reasoned that construing ambiguities against the drafter is contrary to ERISA.'’
Other circuits have permitted the use of the doctrine at least in limited
circumstances.'*

Within those circuits that allow the use of contra proferentem, many courts
have limited the use to those plans that are subject to de novo review. Reasoning
that discretionary authority would be meaningless if participants were allowed
to challenge an administrator’s interpretation where it had been granted discre-

133 Shepley v. New Coleman Holdings, Inc., 174 F.3d 65, 69-71, 23 EB Cases (BNA)
1238 (2d Cir. 1999); Evans v. Safeco Life Ins. Co., 916 F.2d 1437, 1441, 12 EB Cases (BNA)
2755 (9th Cir. 1990).

134987 F.2d 486 (8th Cir. 1993).

135921 F.2d 150 (8th Cir. 1990).

136140 F.3d 785, 791 (8th Cir. 1998).

7 Cf. Walke v. Group Long Term Disability Ins., 256 F.3d 835, 840, 26 EB Cases (BNA)
1563 (8th Cir. 2001) (although not relying on contra proferentem, the Eighth Circuit construed
ambiguous discretion-conferring language against an insurance company and applied the de
novo standard of review).

¥ First Circuit: Hughes v. Boston Mut. Life Ins. Co., 26 F.3d 264, 18 EB Cases (BNA)
1789 (1st Cir. 1994) (contra proferentem does not apply to self-funded plans).

Second Circuit: Kinstler v. First Reliance Standard Life Ins. Co., 191 F.3d 243, 23 EB
Cases (BNA) 1581 (2d Cir. 1999); I.V. Servs. of Am., Inc. v. American Consulting Eng’rs
Council Ins. Trust Fund Trs., 136 F.3d 114, 121-22 (2d Cir. 1998).

Third Circuit: Heasley v. Belden & Blake Corp., 2 F.3d 1249, 16 EB Cases (BNA) 2649
(3d Cir. 1993).

Fourth Circuit: Jenkins v. Montgomery Indus., 77 F.3d 740, 744 (4th Cir. 1996) (discuss-
ing “reasonable expectations” of insured for purposes of interpretation and effecting same result
as contra proferentem).

Fifth Circuit: Ramsey v. Colonial Life Ins. Co. of Am., 12 F.3d 472, 479 (5th Cir. 1994)
(adopting the use of contra proferentem for insured welfare benefit plans).

Seventh Circuit: Herzberger v. Standard Ins. Co., 205 F.3d 327, 24 EB Cases (BNA)
1083 (7th Cir. 2000); Santaella v. Metropolitan Life Ins. Co., 123 F.3d 456, 461, 21 EB Cases
(BNA) 1552 (7th Cir. 1997) (applying contra proferentem to interpret the undefined word
“accidental” in life insurance policy); Morton v. Smith, 91 F.3d 867 (7th Cir. 1996); Phillips
v. Lincoln Nat’l Life Ins. Co., 978 F.2d 302, 15 EB Cases (BNA) 2763 (7th Cir. 1992).

Ninth Circuit: Simkins v. Nevadacare, Inc., 229 F.3d 729, 25 EB Cases (BNA) 1010
(9th Cir. 2000); Kearney v. Standard Ins. Co., 175 F.3d 1084, 1090, 23 EB Cases (BNA) 1177
(9th Cir. 1999) (en banc); Lang v. Long-Term Disability Plan of Sponsor Applied Remote Tech.,
Inc., 125 F.3d 794, 21 EB Cases (BNA) 1867 (9th Cir. 1997); Winters v. Costco Wholesale
Corp., 49 F.3d 550, 18 EB Cases (BNA) 2873 (9th Cir. 1995) (contra proferentem does not
apply to self-funded plans).

Eleventh Circuit: Florence Nightingale Nursing Servs. v. Blue Cross/Blue Shield of Ala.,
41 F.3d 1476, 17 EB Cases (BNA) 1641 (11th Cir. 1995) (recognizing application of contra
proferentem in ERISA cases, including those claims under self-funded plans); Lee v. Blue Cross
& Blue Shield of Ala., 10 F.3d 1547 (11th Cir. 1994) (adopting doctrine of contra proferentem
in ERISA benefit claims).
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tion to do so, the Second,'® Fifth,'* Seventh,'""' and Ninth'¥* Circuits have
applied the doctrine only in de novo review cases. The Seventh and Tenth
Circuits have explicitly held that contra proferentem does not apply in cases
subject to abuse of discretion review.'* However, the Sixth Circuit has employed
contra proferentem to preclude a plan administrator from creating an ambiguity
and then relying on its discretionary power to interpret the plan provisions
against a participant where the plan was unambiguous on its face.'* The Elev-
enth Circuit has applied contra proferentem in both de novo and abuse of
discretion cases, requiring the claimant’s interpretation of ambiguous terms to
be viewed as correct.'®

In light of the limited application of contra proferentem in these circuits,
it is common for courts to first determine the applicable standard of review
before assessing whether contra proferentem applies. Three circuits courts have
used contra proferentem to determine whether plan language sufficiently confers
discretion on the administrator, entitling it to abuse of discretionary review.'4
In Herzberger v. Standard Insurance Co.,'"" the Seventh Circuit applied contra

LV, Servs. of Am., Inc. v. American Consulting Eng’rs Council Ins. Trust Fund Trs.,
136 F.3d 114, 121-22 (2d Cir. 1998) (doctrine applies to insured plans subject to de novo review
and is properly incorporated into federal common law of ERISA).

%PFallo v. Piccadilly Cafeterias, Inc., 141 F.3d 580, 584, 22 EB Cases (BNA) 1167 (5th
Cir. 1998); see also Spacek v. Maritime Ass’n ILA Pension Plan, 134 F.3d 283, 298, 21 EB
Cases (BNA) 2610 (5th Cir. 1998) (discussing application of contra proferentem under abuse
of discretion standard).

41 Santaella v. Metropolitan Life Ins. Co., 123 F.3d 456, 461, 21 EB Cases (BNA) 1552
(7th Cir. 1997) (applying contra proferentem to interpret the undefined word “accidental” in
life insurance policy); Phillips v. Lincoln Nat’l Life Ins. Co., 978 F.2d 302, 15 EB Cases (BNA)
2763 (7th Cir. 1992) (adopted the doctrine of contra proferentem in ERISA cases subject to de
novo review and construing term against the plan drafter).

"L ang v. Long-Term Disability Plan of Sponsor Applied Remote Tech., Inc., 125 F.3d
794, 799, 21 EB Cases (BNA) 1867 (9th Cir. 1997) (with the use of de novo standard of
review, it is proper to construe ambiguities against drafter under normal principles of insurance
contract interpretation).

3 See Kimber v. Thiokol, 196 F.3d 1092, 1100, 23 EB Cases (BNA) 2542 (10th Cir.
1999); Ross v. Indiana State Teacher’s Ass’n Ins. Trust, 159 F.3d 1001, 1011, 22 EB Cases
(BNA) 2820 (7th Cir. 1998); Hightshue v. AIG Life Ins. Co., 135 F.3d 1144, 1149, 28 EB
Cases (BNA) 1273 (7th Cir. 1998) (“When our review is deferential, the plan administrator may
conclusively interpret ambiguous plan terms . . . . Because our review in this case is deferential,
we would accept any reasonable interpretation which AIG gives a plan term.”); Morton v. Smith,
91 F.3d 867, 871 n.1, 28 EB Cases (BNA) 1241 (7th Cir. 1996) (“When the administrators of
a plan have discretionary authority to construe the plan, they have discretion to determine the
intended meaning of the plan’s terms.”).

1 University Hosps. v. Emerson Elec. Co., 202 F.3d 839, 23 EB Cases (BNA) 2689 (6th
Cir. 2000).

% Lee v. Blue Cross & Blue Shield of Ala., 10 F.3d 1547, 1551 (11th Cir. 1994); Florence
Nightingale Nursing Servs. v. Blue Cross/Blue Shield of Ala., 41 F.3d 1476, 1481 n.4, 17 EB
Cases (BNA) 1641 (11th Cir. 1995); cf. Cagle v. Bruner, 112 F.3d 1510, 1519, 21 EB Cases
(BNA) 1113 (11th Cir. 1997) (“the arbitrary and capricious standard of review would have little
meaning if ambiguous language in an ERISA plan were construed against the Fund”).

¥Third Circuit: Heasley v. Belden & Blake Corp., 2 F.3d 1249, 16 EB Cases (BNA)
2649 (3d Cir. 1993).

Seventh Circuit: Herzberger v. Standard Ins. Co., 205 F.3d 327, 24 EB Cases (BNA)
1083 (7th Cir. 2000).

Ninth Circuit: Thomas v. Oregon Fruit Prods. Co., 228 F.3d 991 (9th Cir. 2000); Kearney
v. Standard Ins. Co., 175 F.3d 1084, 1090, 23 EB Cases (BNA) 1177 (9th Cir. 1999) (en banc).

47205 F.3d 327, 24 EB Cases (BNA) 1083 (7th Cir. 2000).
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proferentem to determine that an ambiguous plan provision that the administra-
tor relied on to support its claim of discretionary authority should be interpreted
against the administrator because the participant would not have known that
the plan conferred discretion from a reasonable reading.'*®

Finally, several circuits have not applied contra proferentem to self-funded
plans. Both the First and Ninth Circuits have held that self-funded plans are
not subject to the doctrine.'” Some courts have also held that employees who
were not at a relative strength disadvantage to the administrator would not be
able to benefit from the application of the doctrine of contra proferentem.'™

2. Reasonable Expectations

Another state insurance law of construction is know as the doctrine of
reasonable expectations. In much the same way as contra proferentem requires
construing contracts against the drafter and in favor of coverage, the doctrine
of reasonable expectations directs the court to construe coverage in such a way
as to give effect to the participant’s reasonable expectation under the contract.
As the Fourth Circuit noted in Jenkins v. Montgomery Industries,"'

Federal courts interpret ERISA regulated benefit plans without deferring to either
party’s interpretation, by “using ordinary principles of contract law [and] enforcing
the plan’s plain language in its ordinary sense.” Where there is ambiguity in the
plan, courts “construe it against the drafter, and in accordance with the reasonable
expectations of the insured.”!>

One court has distinguished this rule from contra proferentem, concluding that
the reasonable expectations doctrine will only be applied where a participant
has relied on a particular construct.'>

III. Right to Discovery Regarding the Standard of Review

Whether a conflict of interest exists on the part of the plan administrator
is akey issue that often cannot be determined from a review of the administrative

S Id. at 331.

1% See Winters v. Costco Wholesale Corp., 49 F.3d 550, 18 EB Cases (BNA) 2873 (9th
Cir. 1995); Hughes v. Boston Mut. Life Ins. Co., 26 F.3d 264, 18 EB Cases (BNA) 1789 (1st
Cir. 1994).

150 See Baptist Mem’l Hosp. v. Marsaw, 13 F. Supp. 2d 696, 702-03 (W.D. Tenn. 1998)
(holding that contra proferentem did not apply to self-funded plan obtained through collective
bargaining as both sides shared equal bargaining power in creating the plan’s terms); Hospodor
v. ARINC, Inc., 956 F. Supp. 1263, 1267 n.5 (D. Md. 1997) (where highly compensated employee
actively negotiated on his own for benefits, contra proferentem would not apply).

15177 F.3d 740 (4th Cir. 1996).

1321d. at 744 (citations omitted); see also Tester v. Reliance Standard Life Ins. Co., 228
F.3d 372, 25 EB Cases (BNA) 1052 (4th Cir. 2000) (construing plan language against the drafter
based on the reasonable expectations of the insured).

53 Hightshue v. AIG Life Ins. Co., 135 F.3d 1144, 1150, 28 EB Cases (BNA) 1273 (7th
Cir. 1998) (“Hightshue has not shown that she relied on either the Plan or the Summary Plan
Documents, and without reliance, her reasonable expectations are not legally cognizable.”); see
also Pension Benefit Guar. Corp. v. Heppenstall Co., 633 F.2d 293, 301, 2 EB Cases (BNA)
1884 (3d Cir. 1980) (reliance necessary to determine when coverage ends); Blessitt v. Retirement
Plan for Employees of Dixie Engine Co., 848 F.2d 1164, 1173, 9 EB Cases (BNA) 2265 (11th
Cir. 1988) (en banc) (same).
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records. A growing number of courts are allowing discovery into this issue;™*
however, others refuse any discovery whatsoever.'?

There is a fundamental philosophical difference about discovery in ERISA
benefit cases. The standard of review guides many of the courts in their analysis
of whether to allow discovery, and, as described above, many courts do not
allow the introduction of evidence outside the administrative record. In an
abuse of discretion case, courts such as the Seventh Circuit view the claims
that come before the district courts much like an appeal that is presented to a
circuit court."® Just as an appeal to the circuit court does not entail discovery,
these courts do not permit discovery into any issue, including conflict of interest.

Other courts recognize that issues such as the conflict of the administrator
rarely appear on the face of the record. For example, in Bedrick, the Ninth
Circuit allowed a participant who was denied benefits on the authority of
physicians who worked for the administrator the opportunity to take those
physicians’ depositions. Despite the representation of the administrator during
the administrative process that its doctors possessed a “wealth of experience,”
examination on deposition demonstrated that the physicians actually had no
experience treating the condition for which coverage was denied.”’ The deposi-
tion testimony led the court to state that it was “abundantly clear that [the
reviewing doctors] at least ‘unconsciously’ put the financial interest of Travelers
above [their] fiduciary duty to [the participant].”'®® The Eighth Circuit also
recognized that all of the information necessary to make a ruling on the standard
of review may not be available in the record when it stated in Farley,

5*Fourth Circuit: Bedrick v. Travelers Ins. Co., 93 F.3d 149 (4th Cir. 1996) (court
allowed depositions of administrator’s doctors, which led to the discovery that doctors did not
have the qualifications stated by the administrator in support of its denial); Quesinberry v. Life
Ins. Co. of N. Am., 987 F.2d 1017, 16 EB Cases (BNA) 2625 (4th Cir. 1993) (recognizing that
concerns regarding impartiality may lead to the introduction of evidence, and thus discovery,
outside the administrative record).

Sixth Circuit: Wilkins v. Baptist Healthcare Sys., Inc., 150 F.3d 609, 619, 28 EB Cases
(BNA) 1218 (6th Cir. 1998) (discovery may only be taken on issues of administrator bias or
procedural challenge).

Eighth Circuit: Barnhart v. UNUM Life Ins. Co. of Am., 179 F.3d 583, 589 (8th Cir.
1999) (acknowledging discovery that was permitted related to conflict of interest); Farley v.
Arkansas Blue Cross Blue Shield, 147 F.3d 774, 777 n.4 (8th Cir. 1998) (permitting limited
discovery on conflict and other issues).

Ninth Circuit: Hensley v. Northwest Permanente Ret. Plan, 5 F. Supp. 2d 887, 895 (D.
Or. 1998) (permitting deposition of fiduciary regarding conflict issue).

155 Seventh Circuit: Perlman v. Swiss Bank Corp. Comprehensive Disability Protection
Plan, 195 F.3d 975, 981, 23 EB Cases (BNA) 2177 (7th Cir. 1999) (under an abuse of discretion
review, no discovery permitted regarding administrator’s decision making); Trombetta v. Cragin
Fed. Bank for Sav. Employee Stock Ownership Plan, 102 F.3d 1435 n.1, 20 EB Cases (BNA)
2265 (7th Cir. 1997) (no discovery as court is limited to information before the administrative
committee at the time of its decision in an abuse of discretion case).

Tenth Circuit: Kaus v. Standard Ins. Co., 162 F.3d 1173, 22 EB Cases (BNA) 1943
(10th Cir. Nov. 5, 1998) (unpublished table decision) (no discovery; must demonstrate conflict
from the record); Spangler v. UNUM Life Ins. Co. of Am., 38 F. Supp. 2d 952, 955 (N.D. Okla.
1999) (discovery on conflict issue prohibited when the conflict was apparent on the face of
the record).

16 See Perlman, 195 F.3d at 981.

157 Bedrick, 93 F.3d at 154.

158 Id



378 ERISA Litigation Ch. 17 IIL

[Clonducting limited discovery for the purpose of determining the appropriate
standard of review [in an ERISA case] does not run afoul of the general prohibition
on admitting evidence outside the administrative record for the purpose of deter-
mining benefits.'

In Wilkins v. Baptist Healthcare, Inc.,'® the Sixth Circuit reached a similar
conclusion, allowing discovery into the limited areas of bias and procedural
challenges.

Discovery issues are tied directly to the standard of review. It may be
necessary to obtain discovery to prove elements such as actual conflict of
interest or the impact of that conflict on the administrator’s fiduciary duty.
Conversely, depending on the circuit, the standard of review may dictate that
no discovery is permitted. Fundamentally, the plan’s language will dictate
whether discretion is involved and whether conflict of interest is an issue at
all. It is recommended that a practitioner make a determination about the
standard of review immediately on accepting a case as it will guide both the
administrative process and subsequent litigation. Whether discovery is needed
to determine the standard of review should be known at the outset of litigation
so a discovery plan can be made.

IV. Standard of Review

The ultimate decision made by the trial court regarding what standard of
review to be used in a particular case will be reviewed de novo by the appellate
court.'”! The grant of discretion required by Firestone must be found in the
terms of the plan itself, or the administrator will not be accorded deference
and a de novo review will be employed by the reviewing court.'®® Different
conclusions have been reached as to whether this discretionary authority can
be inferred from the plan’s terms or whether it must be explicitly stated in the
plan, although the majority of circuits seem to require an explicit grant.'®®

¥ Farley v. Arkansas Blue Cross Blue Shield, 147 F.3d 774, 776 n.4 (8th Cir. 1998); see
also Vann v. National Rural Elec. Coop. Ass’n Ret. & Sec. Program, 978 F. Supp. 1025, 21
EB Cases (BNA) 1984 (M.D. Ala. 1997) (evidence related to conflict of interest, but outside
the administrative record, was presented and considered at summary judgment).

19150 F.3d 609, 619, 28 EB Cases (BNA) 1218 (6th Cir. 1998).

1! Tremain v. Bell Indus., 196 F.3d 970, 975, 23 EB Cases (BNA) 2354 (9th Cir. 1999).

12 Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 112-13, 10 EB Cases (BNA)
1873 (1989); Chevron Chem. Co. v. Oil, Chem. & Atomic Workers Local 4-447, 47 F.3d 139,
19 EB Cases (BNA) 1362 (5th Cir. 1995).

18 Compare Brown v. Seitz Foods Inc. Disability Benefit Plan, 140 F.3d 1198 (8th Cir.
1998) (express grant required), Chevron Chem., 47 F.3d 139 (express grant required), Kirwan
v. Marriott Corp., 10 F.3d 784, 17 EB Cases (BNA) 1894 (11th Cir. 1994) (express grant
required), Perry v. Simplicity Eng’g, 900 F.2d 963, 12 EB Cases (BNA) 1374 (6th Cir. 1990),
with Donato v. Metropolitan Life Ins. Co., 19 F.3d 375, 18 EB Cases (BNA) 1186 (7th Cir.
1994) (may be inferred), and Heasley v. Belden & Blake Corp., 2 F.3d 1249, 16 EB Cases
(BNA) 2649 (3d Cir. 1993) (may be inferred from plan’s terms). Cf. Herzberger v. Standard
Ins. Co., 205 F.3d 327, 24 EB Cases (BNA) 1083 (7th Cir. 2000) (concluding that discretion
could not be inferred based on plan language).
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